FEDERAL COMMUNICATIONS COMMISSION
washington 25, D. C.

October 9, 1961

INTER-OFFICE MEMORANDUM

FOR: Limited Distribution
TO: The Commission

FROM:  John C. Harringtom
Chief, Complaints and Compliance Division

SUBJECTS: (1) Application for renewal of license of Station WINS,
New York City, fliled by Gotham Broadcasting Corpo-
ration (BR-211).

(2) Application for assigmment of license of Station
WINS to WINS, Inc., owned by Storer Broadcasting
Company (BAL-4038). Contract expires October 10,
1961. (Extended twice) )

ls I am in agreement with the gemeral conclusions of
Mr. Edward Brown and Mr. Joseph Nelson that there is substantial
(but not undisputed) evidence that Mr. McCaw and Gotham either had
actual knowledge of pxyola at WINS or should have had such know- .
ledge. I al%® agree that at a hearing there may be considerable
difficulty in proof since in vital areas the evidence consists of
conflicting statements (without documentation) by persons whose
veracity is hard to evaluate. I do not agree that nothing further

would be developed at a hearing, for two rsasons:

a. The sentencing of Peter Tripp (a dise jockey
at WMGM, who was found guilty of accepting
payola in the Spring of this year) has
definitely been scheduled for October 16,
after several postponements. If Tripp
receives a jJail sentence, as has been recom.
mended, it may be expected that Leeds and
Freed may volunteer further information,
as they did after the Tripp trial.

b. After designation for hearing it may be
expected that witnesses, who have been

e réluctant to come forward or even discuss
the matter whem contacted, will be encomraged
by the Commlssion action to speak more freely.
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2 1 also disagree with many of Mr. Brown's preliminary
conclusions as to his evaluation of the materiality and weight to
be given to certain of the evidence. I am prepared to discuss these

orally.

3« It is also my opinion that on the basis of the evidence
and knowledge of payola and lack of candor in this case as compared
to the evidence in any other case, designation for hearing could not
Justifiably be construed as a singling out of this licensee for the
Imposition of sanctions. It is my ovm view that the sharply contra-
dictory statements in this case require a hearing in order to clear
the air. My opinion is based in part upon consideration of what may
happen in other tribunals. For example, the trial of Alan Freed is
now planned for late this month. Mthough the bulk of the counts
in his indictment relate to his employment at ABC, it may be expected
that there will be some testimony as to one payment while he was
employed by WINS. As for Leeds, his case may never come to trial,
there being indications that his case will be dismissed, partly on
the ground of knowledge by Gotham.

Jokn C. Harrington
Noted: Chief, Complaints and
Compliance Division

Joseph N. Nelson
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INTER-CQFFICE MEMCRANDUM

TOs Joseph N. MNelson
Chief, Renewal and Transfer Division

John C. Harrington | : |
Chief, Complaints and Campliance Division

FROM: Edward J. Brown

SUBJECT: Inquiry into the affairs of Gotham Broadcasting
Corporation, licensee of Station WINS, New York,
New York (Renewal application, File BR-211).

SUMMARY AND CONCLUSIONS: See Paragraphs 189-197.

REFERENCE ITEMS: (1) Item No. 2, Complaints & Compliance Agenda,
March 29, 1961, Mimeo No. 1946.

(2) Item No. L, Complaints & Compliance Agenda,
June 28, 1961, Mimeo No. 6197.

(3) Item No. 6, Renewal Agenda, July 6, 1961,
Mimeo No. 6755, and associate no. 6, Renewal
Agenda, July 6, 1961, Mimeo No. 6782.

1. Background. After a careful consideration of the material
presented in Reference Items No. 1 and 2, the Commission, on June 28, 1961, ‘
instructed the staff to submit for Commission consideration an Order setting
for hearing, on issues based on information relating to "payola" practices
of Gotham Broadcasting Corporation and its principals, the renewal appli-
cation of Station WINS, New York City. On July 6, 1961, the Commission
considered, among other things, the petition of Gotham requesting that
"the Commission defer action in designating the above-entitled application
for hearing until it has given the applicant an opportunity to reply to

a pre-hearing notice specifying the grounds and reasons which are deemed
to make 8 hearing necessary" and adopted a letter directed to said
licensee setting forth the questions then existing with respect to
"payola" matters (Reference Item No. 3). '

2. On August 7, 1961, Gotham Broadcasting Corporation filed V3
its response to the Commission's letter of July &, 1961; the response is = -
subscribed by J. Elroy McCaw, president of the licensee, based upon "his
knowledge, information and belief." On August 8, 1961, Gotham filed . .
certain exhiblts which supplement its reaspcnse. The response comprises

forty-one (41) pages; exhibits total ninety-eight (98) pages.: .




.

3. In its response, Gotham stated that certain of the
statements and assertions in the Commission's letter of July 6 were
new to the licensee; that the facts concerning such matters had not
been presented to the licensee during the Commission's inquiry; and
that, therefore, the licensee could respond to these matters only in
4 goneral manner., On August 22, 1961 the astaff submitted a letter,
supplementing its July 6, 1961, letter, setting forth the substance
of the information in its possession with respect to these particular
ellegations and assertions. The licensee was requested to reply within -
fifteen (15) days and its "Response" was filed with the Commission on
September 6, 1961.

4» In light of the voluminous amount of material which has
been gathered by the Commission concerning this matter, the nature of
the representations made by Mr, McCaw on behalf of the licensee in the
above-mentioned responses and the understanding between the Complaints
& Compliance Division and the licensee that the latter would be fully
informed, as far as is practicable, of the allegations with respect to
itself and its operations and be afforded the right to reply thereto
before a report is made, the Broadcast Bureau is of the view that a
camplete review of all the material now in its possession should be .
made. Accordingly, a full review, de novo, has been undertaken, and i
is submitted below. This Agenda Item discusses all material relating
to Mr. McCaw and Gotham Broadcasting Corporation which relate to the
questions which have been raised concerning possible payola questions,

I. The Iicensee's Knowledge of "Payola" at Station WINS.,

>+ There are certain factual matters and allegations which
have been made which may suggest that the licensee and its officers
knew or should have known that certain of its employees were alleged
to have been engaged in "payola® practices. The information may also
suggest that Mr. MecCaw, specifically, knew or should have had knowledge
of "payola" existing in the station. The following paragraphs will dis-
cuss in detail the factual matters and allegations relating to this
facet of the inquiry.

6. Gotham Broadcasting Corporation became the licensee of
Station WINS in January, 1954. J. Elroy McCaw has been president of
the licensee since that time, holding 75% of the stock at first (John
Keating holding the remaining 25%), and acquired 100% of the stock in
November, 1959. =

ifw
LT

Mr. McCaw Hike stated,

" n ]

n Guth&ﬁ!u_raqpunaa to the Comnmission's

i

letter of M1y 6, 1961 and in certain affidavits which he has sub-
mitted in connection with this inquiry, that he was aware of the
practice of payola at least fram the time that he first

Station WINS in 1954 and was vigilent to prevent it. In certain
testimony by Mr. McCaw, he has stated the nature of |
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that knowledge and he re-affirms his testimony in his Response to the
Commission's letter of July 6, 1961. In his reply, Mr. McCaw states:
"It should be clearly understood that the licensee's early actions to
prevent payocla were not based upon any specific knowledge of payola
practices in broadcasting, or any ascertions that payola existed at
WINS." On May 1, 1961, Mr. McCaw testified (Tr., pp. L10-411):

"Somewhere along the line we became aware of the fact
that payola could happen. It was not a big issue. I must
make this point clear. When you said a while ago, 'Were
you aware of payola payments back in 1955,' as you put it,

I must say I was not aware of them. I was aware of a lot

of talk about them. We, at that time, were certainly at

the beginning, a station that was so unimportant that rating-
wise or anything else in the market -- that this was not a
thing where we immediately came into a thing where it was

a problem at the station."

On the following day, May 2, 1961, Mr. McCaw has the following to say
with respect to his early concern with payola and the inclusion of an

- anti-payola clause in certain WINS talent contracts commencing in 1955
(Ir., pp. 565-567):

"MR. McCAW: # # # I would like to make a point right
here. Is it fair to point out that at the time the obvious
purpose of having such a clause was to protect the station?
1t was not constructed in terms of all of the other signifi-
cance that later was to be attached to it. It was not at
that time construed as something that a failure to be -- to
pay any attention to payola was a matter of lazy irresponsibility
and I am sure you will find a vast number of contracts of many
stations maybe still don't contain such a clause because I
have seen many others of different people, of different stations,
I have asked the questions, I have asked the questions of other
» station mansgers, did they have it, and they have saild, well,
_ they didn't have it before, but they do now, and therefore it
= would not have been construed as irresponsibility if we didn't
v+ Show great attention to it; we became aware of it and we felt
& firmly, we established it not to satisfy someone else, not to
At merely get some self-serving item in a contract to protect
<. ourselves only in terms of saying, 'See, we had it,' but it was.
“$8% """ to protect us. -

'We considered anything that any of the effect that.payola
would have /"been 7 tremendously detrimentsl to the station
itself, to any company, Just as if in a hotel, the reason,

- as I understand it, for the commercial bribery statute in the
State of New York was that many employees were being victimized
because the chefs in hotels would buy meat, maybe:inferior

% . . grades, or pay much. too much for 1%, and be.taldng a payoff
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- "I once owned a hotel. - I had the case where I found out -
that our chef was having liberal supplies of everything delivered

to his home. Well, we felt pretty strongly about that, We felt

that this was a highly detrimental thing. It was extremely

costly to us.. It was a thing that is essentially vicious and
something which, if any outside factor such as that can influence

the operation, and we consider this an important operation, we
consider that we would be the most stupid and shortsighted people

in the world, if we were, strictly from a self-interest stand-

point, to tolerate such a thing;.,."

8. Mr. McCaw's knowledge of specific instances of payola
practices that concern WINS will be set forth in the discussion of those
Particular incidents,

9. Alan Freed - Arthur Freeman Matter - In the August 25,
1954 issue of Variet page 39, appears the following item with
respect to payola., While it does not mention the name of the dee Jay
nor the station involved, it refers to Alan Freed and Station WINS. The
item states:

"Variety's current editorial focus on the pPayola situation
in the music biz in recent issues sparked a novel press conference
in New York last week. Art Freeman, head of Benart Distributing
in Cleveland, called the meeting to blow the whistle on a
Cleveland disk jockey who allegedly has made 3 tieup with a
rival Cleveland Distrib.

According to Freeman, this dee Jay put pressure on several
diskers to switch their distribution affiliation from Benart to
the competitive company., Bait was that the Jockey would give
them spins and the threat was that if they didn't switch this
Jockey would ban spins of their releases. Freeman also produced
a letter from this jockey in which he frankly asks the distrib !
for a regular monthly stipend to plug certain disks, :

Freeman raised the issue in New York because this
Cleveland jockey is launching a show on a N. Y. indle outlet.

Freeman stated that the differences between himself and the
Jockey have resulted in a $100,000 loss-to him and hinted that
he would take legal action to clip this Jock's operations,”

R

demandingpayola and that, as a result thereof, he, Freeman, had set up
a sometime during the summer of 1954 with the press in New York
- City in order to expose Freed's payola practices. Mr. Freeman gtated
that he could not now recall where, or in whose offices, -in New York
City, the meeting took place, but that he does remember that there were
- present at the subject meeting representatives from Variety and Billboard
Magazines and from Radio Station WINS, although he cannot now remember
any of thelr names,’ and that, during the course of the meeting, he showed.
- letter from Freed to all of the intereatad’ arties, including the
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executive from WINS. Mr. Freeman further stated the letter Freed had
written to him had been burglarized from his apartment sometime in 1956
and that, unfortunately, he did not retain a copy of the letter nor did
he make or retain any notes or memoranda with respect to the meeting he
had held. Ffinally, upon further gquestioning, lMr. Freeman stated that,
although he cannot be sure now, he believes that the 'IIliS executive who
was present at the meeting was a lir. Robert Leder.

11. lir. Robert Smith stated that he did not know, at the time,
nor does he know now, anything about any part of the incident, but that
he does remember reading same vague stories about the so-called meeting,
several years ago, in the trade press. However, at the time, he
considered those stories to be just "copy™ and he doubts, now, as he did
then, that any such meeting ever really took place.

12, Mr. Robert Leder is currently the Vice President and
General Manager of Radio Station W(R, New York City (RKO). A sworn
statement was recently obtained from Mr. Leder to the following effect:

That he was employed at Radio Station WINS from March
1954 to February or March, 1956, as the General Manager of
gsaid station; that sometime in the late spring or summer
of 1954, with the authorization of Mr. Elroy McCaw, he
hired Alan Freed as a disc jockey at WINS; that scmetime
after Freed was hired, WINS received a letter fram =
Arthur Freeman, stating that he, Freeman, was in possession
of certain evidence unfavorable to Freed, which would be of
interest to WINS; that he, Leder, was of the opinion that
this letter was a typical 'crank' letter because of its
origin and expression; that, although he was distressed by
Freeman's letter he considered the contents thereof to be
merely innuendo since no substantiating evidence was
offered; that, coincidentally with the receipt of Freeman's
letter, Leder was contacted by a record distributing firm
in New York City named 'Tico,! informing Leder that Freeman
had documentary evidence in the form of a letter written by -
Alan Freed to Freeman, which letter could be made available
to WINS; that thereupon Leder initiated the calling of a
... meeting at the offices of Tico Record Distributors in New
AT York City so as to meet Freeman personally and to examine
‘@ the documentary evidence which was claimed by Tico to be in
S . Freeman's possession; that, when he arrived at the Tico
=" offices, Leder found various representatives of the trade
" press present; that, seeing all the members of the press
present, and feeling that the whole meeting was same kind of
© publicity stunt, Leder left the offices of Tico without
meeting Freeman and without perscnally seeing the documentary
evidence in the form of the letter from Freed; that after the




s

lack of success in instituting a meeting with Freeman alone,
Leder laid aside the entire matter; that during this period,
which, as best as Leder can recall, was prior to December,
1954, Mr. Elroy McCaw had not beccme active by that time in
the day-to-day operations of Station WINS, and, Leder does

not recall that Mr. McCaw had any knowledge of Freeman's
letter to the station; and finally, according to Leder, there
were others at Station WINS during the subject period who knew
about Freeman's letter to the station and that one of these
persons was Robert Smith, then the Program Director.

13. Memoranda between McCaw and Robert Leder during 1954 and
1955, when Leder was station manager of WINS, was examined. Although
reference is made to the hiring of Feed by Leder, there was nothing
noted to indicate that Leder had brought McCaw's attention to Freed's
alleged reputation as a payola taker, or to a letter Leder states was
sent to WINS by Arthur Freeman, President of an Ohio record distri-
buting company, offering to furnish documentary evidence that Freed
requested v200 monthly (or any other sum) to play Freeman's records, or .
to a meeting Leder attended at the offices of Tico Record Distributors
in New York City. However, there was no correspondence from Leder to
McCaw during the critical period —- August and September, 1954 — and
none was later discovered. McCaw disclaimed knowledge of such letter [
or meeling and stated that if the Leder folder did not contain the letter |
to WINS he did not know what other file it might be in, assuming that such M
a letter had been received. |

14. In order to check out Mr, Leder's sworn statement, a visit
was made to the present offices of Tico Record Company (now an affiliate
of Roulette Record Company), at 1631 Broadway, New York City. There, a
Mr. Ralph Serjo, currently the A and R Director of the said campany, was
interviewed. Mr. Serjo stated that, although he was just a shipping
clerk at the company at the time, he remembers very well the meeting
which Mr. Arthur Freeman held at the company offices with respect to
Alan Freed, in the summer of 1954, Mr. Serjo stated that he, himself,
was not present at the said meeting, but that Mr. George Goldner, then
the President of Tico Records, was present throughout the meeting and
would most likely remember the details with respect thereto.

15. On March 21, 1961, Mr. George Goldner was interviewed by
his offices at 1650 Broadway, New York City. Mr. Goldner is presently
the Fresident of Gone and End Record Companies of New York. During the ;
course of.the interview, lfr. Goldner made, in effect, the following p
statementy ‘ |

- That sometime in the late spring or summer of 1954
Arthur Freeman telephoned him and asked if he, Freeman,
could use his offices at Tico in order to hold a meeting
with the trade press to reveal a letter which he, Freeman,
had received fram Alan Freed requesting payola; that Mr.
Goldner agreed to furnish his offices at Tico for this
purpose, which offices, at the time, were located at 220
W. 42nd Street, New York City; that pricr to the schedule
time of the subject meeting, Mr. Goldner attempted to
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contact Alan Freed, feeling that Freed would want to be
- present at the meeting where such charges would be

1 against him; that, bein ble to i
With Froeds because b iny foctng unable to §oeatTosgugh

in Miami, Mr. Goldner contacted Mr. Robert Leder, the

General Manager of WINS, to see if Mr. Leder might wish

to be present at the subject meeting to protect the interests
of Freed and WINS; that Mr. Leder did, in fact, attend the
subject meeting at the offices of Tico, and definitely stayed
through the said meeting during which time the damaging letter
which Mr. Freeman had received from Alan Freed was shown to
all of the interested parties present, ineluding Leder; that
Mr. Leder was accompanied by two assistants , one of which

Mr, Goldner believes was Bob Smith and the other of which
Was a young colored man, whose name Mr. Goldner cannot now
remember; that also present at the subject meeting, as best
as Mr. Goldner can now remember it, were the following
persons: Norman Orleck, the Managing Editor of Cash Box
Magazine; Irving Marcus, of Peacock and Duke Records; Bess
Burman of Apollo Records; Harry Apostoleris y of Alpha
Distributing Company and two representatives from Billboard
and Variety Magazines, respectively.

16. In December, 1959 an article appeared in The New York
Post newspaper referring to the above items in Variety and commenting
on the payola taking of Alan Freed. In the artic » it is reported,
among other things, that while in Cleveland Freed had been closely
associated with Lance Distributing GCo: of Cleveland, named after Freed's,
son and operated by Freed's brother and by a Chicago record manufacturer;
that in 195 Cosnat bought Lance Distributing Co.; and that Freeman's
company was a competitor of Lance Distributing Co. It is also pointed
out in the article that "At the time the letter to Freeman was written
Freed was broadcasting over a Cleveland station. But even then he was
being heard in the New York area by tape over WNJR in Newark."

17. Mr. McCaw testified on March 1l, 1961 with respect to the
hiring of Mr. Freed about September of 1954 as follows: (Tr., p.91)

Q. Well, do you know who hired Alan Freed?
j&-' l'h‘- LﬂﬂEI".
Q. Mr. Leder. Was it discussed with you?

g2+ Ae No,sir., Well, I should say that I don't recall any

g particular discussion because that was in an area in

i which he proceeded more or less on his own and thers
may have been some discussion, but I believe he had
been brought in there at the time I first dlscussed
with him,

L P
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Q. You mean Alan Freed had been brought in st the time
you discussed the matter with Ledexr? ;
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A. At least, they were pretty well along in their discussions
with him. , :
I don't recall at this time what the timing was and the
compensation was discussed with me somewhere along the line.

Mr. McCaw testified that he did not have any knowledge of the August 195l
meeting at the time of the meeting (Tr., p. 92) and that to his recollection
neither Mr. Leder nor any other representatives of WINS discussed the matter
with him at that time (Tr., .. 93). When asked whether the Varietv or

Post articles or the alleged meeting in August of 195L were EEIIEH;tu his
attention, Mr. McCaw testified (Tr., pp. 92-93):

A. It was called to my attention -- the only time that I would
call was by Mr. Joe Stone, who was assistant district attorney
in New York, who showed me a photostat of a page in "Variety"
dated back about 1954 of '55 about that meeting. :
I don't recall having seen any reference to it in the New
York Post, but there were so many stories on that subject
that it could well have been mentioned there.

But my first knowledge of it was the photostat which Mr.
Stone showed to me,

Q. I will show you the story in the Post. I think the
reference starts at the bottom.

A. I believe I did see this item but I don't recall it for
sure L ]

Q. It is continued in greater detail there.

A. Yes, I believe I have seen this along the line, but I
don't recall specifically, but there was so much on the
same subject.

What was the date of this one?

Q. I don't think the date appears there but I believe that
was in December of 1959, after the exposures of some of
the people. And so I mentioned that Mr. Stone showed me
that. Mr. Stone has shown that to me. Someone else
showed me that clipping in "Variety", and when I first
saw it it was the first time that I recall having seen

o~ 1t, and that was during the last year or so.
4. ButI ammt positive whether it was Mr. Stone, his
*~assistant, or someone else. */
18. "In the licensee's reply of August 7, 1961, it is pointed
out that "the president of the licensee denied any knowledge of Freed
having engaged in payola practices prior to coming to.Station WINS." Tt
is also stated that: N P

-#/ It appears that there ls an error in the transcript aﬁd'thﬁt so much

of the "Q" as follows the first sentence is, in fact, the answer of Mr.
McCaw.. Counsel for Gotham are in accordance th: this view. - . -
P R R | L Segmnddeiat

& ]
s el e e
N ol -
: o

ek S

g RS T TR T .



-9

"Further discussion of this matter at the May 1, 1961 conference
(Tr., pp. 233-236) developed that the Commission's staff apparently
had some indication that one Freeman had written a letter to the
station containing something concerning Freed and that some
memoers of the staff of WINS may have been aware of this letter
in August, 195L. The substance of the information thought to
have been in the letter has never been stated by the Commisiion's
staff. In fact, Mr. Harrington stated that he had never seen

the alleged letter. (Tr., p. 245). The Chief of the Complaints
and Compliance Division, moreover, explicitly indicated that

his alleged information "about four people that would have or
should remember the letter coming in" (ibid.) did not include

Mr. McCew. At one point Mr. Harrington admitted that "I am

not certain that there was any letter from Freeman to Mr.

Leder, although he said there was such a letter". (May 2,

1961 Tramscript, p. £62) (Emphasis by applicant)

The licensee has been unable to locate any such letter and it
is abundantly clear from the transcript that there has at no
time been any indication that the existence of any such letter
or its contents were communicated to Mr. McCaw who, indeed,
was away at the time the Commission's staff conjectures that
the supposed letter was received (id., pp. 228-2L7).
In sum, it 1s evident that the supposition that the licensee was
aware of some undefined information concerning Alan Freed in 1954
rests upon a conjecture that some letter containing such information
was received by the station and communicated to its president.
Against this unsupported conjecture is the explicit denial of
Mr. McCaw and the statement of the Commission's staff that Mr.
Leder (the only person recalling such a letter) indicated he
had not communicated information concerning it to Mr. McCaw.
(May 1, 1961 Transcript, pp. 236,56L)
The extended investigation (See, e.g. Tr., pp. 228-247, ~61-565) of.
‘this most remote and conjectural point about Jossible information
as to pagyola in 1954 is illustrative of the extraordinary lengths
to which this inquiry has gone. 'The Commission, recognizing that
emphasis on payola practices was of recent origin, had limited its
- December 2, 1959 payola inquiry to matters ocourring since November 1,
© 1958, yet the .resent inquiry has placed great emphasis upon an. .
.. incident which, if it occurred, took place more than four years

<.~ prior to the cut-off date and the exiatence of which rests upon
;Eégghyﬁmittadly vague information." DUISISNINE . :
19, The files of thu,ﬂaﬂminuinu;riflact that at the time of *Hif

the interview Mr, Freeman was a very reluctant witness because of the
friendship of his family with the family of Mr. Freed; and he refused
- to glve a written statement to the Cammission investigators.
Mr. Goldner, after consulting with his counsel, would not give any more
- information and upon the advice of his attorney, refused to give a -
~ written statement to the Commission,: The testimony of Mr, Smith would
serve no useful Bt L e ;L
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¢0. rrelimirary conclusicns. With respect to the fecregoing
information standing alone, it appears that the management of Gotham.
in the .erson of Mr. Leder, WINS station manager, was cut onrmtice at
or acocut the time he was hiring Mr. Freed that there was information
detrimental to Mr. Freed relating to the latter's "payola" yractices.
It slso appears that Mr. Leder's «nowledge was not communicated to
Mr. XcCaw and that at the time of the Variety article, Mr. McCaw was
not active in the management of the station. There is no information
in the Commission's files cconcerning the presence or absence of know-
ledge of this matter on the part of Mr. Keating (25% stockholder and
officer of Gotham). Moreover, had Mr. McCaw or Mr. Keating read the
article in Variety, it appears unlikely that, without other information,
either would have been alerted to the fact that it referred to Mr.
Freed and Station WINS.

2l. Except for Mr. Leder's statement, no proof exists of the
supgosed letter from Mr. Freeman to Mr. Leder. The licensee's files
de not disclose the letter. In fact, it is conjectural that there ever
was such a letter, for Mr. Freeman does not assert that he wrote the
letter ascribed to him (he does not appear to have been asled the direct
question) and if he had authored the letter it is reasonable to -assume
that he would have mentioned it.’ Additionally, Mr. Goldner, who seems
to have a considerable recollection of the meeting, makes nc reference
to the letter. It also would seem that had Mr. Smith seen the letter
or had knowledge of its existence, he would have had a different reactiohn
to the entire matter.

22. TFinally, the events occurred in 195k, seven years ago, and
are remote in time. This fact, when considered in connection with the
fact that there is considerable conjecture and speculation concerning
what the facts of the matter are, and the categorical denial of knowledge
by Mr. McCaw of the incident strongly indicates that no reliance should
be placed on this point. Additionally, it does not add any substance to
any charge that Mr. McCaw should have been aware of the tendency of Mr.
Freed to seek out and/or accept "uasyola",

23, Payola Clause in Talent Contracts. Concerning Mr. McCaw's
awareness of the practice of payola from he first acquired WINS
in 1954, in an affidavit of Jamiary 7, 1961, he stated, "All talent
contracts as one example which were entered into at various times after
the acquisition of Station WINS by me contained specific provisions pro-
hibiting amy form of payocla." The provision referred to, as set out in
the contragt of Jack Lacy executed on July 1, 1955 , 1s as follows:

"K: . Cancellation

This contract may be cancelled:
L R R R

(2) ol By Corporation alone, ahsalutely*aﬁ"its option,
immediately upon acquiring knowledge that- Artist has received
or has prepared or agreed or has contracted- for or has negotiated
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: Yo receive any pay, emolument, bonus, present or any remuneration
or .rcmise of remuneration of any kind, whether actual or implied,
in money or any other form, including a chose or choses in action,
for playing, 'plugging' or otherwise promoting or advertising the
SCng or songs or record or records or composition or compositions
of any publisher or of any _honograph and/or similar or other
comiany or organization of any kind or character, or of any
corloser or of any groups of any organization of composers;"

24. With respect to the talent contract between WINS and Freed, a
copy ol an executed contract, dated August 10, 1954, and 3 copy of a proposed
contract, dated Se.tember 6, 1955, were obtained. Also obtained Were copies
of an executed contract dated August 10, 195L, and proposed contracts dated
September 27, 1954, Segtember 28, 195L, and October 19, 1955, between Freed
and WINS with respect to syndication and network rights to Freed's exclusive
presentation of radio broadcasts for WINS. Under the 1954 talent contract
Freed was to receive 25% of the ". . . net income derived by WINS from the
serformance by Artist. . 4" with a minimum guarantee of $15,000 annually
and brocadecast 2l hours 2z week. The proposed 1955 contract increased the
guarantee to $20,000. Neither the executed talent contract nor the 1955
proposed contract contains a sayola prohibition clause. Under the 195h
syndication contract Freed was to receive $5,200 yearly for expenses and
507 of net income from such syndication profits. The proposed syndication
contract of 1955 provided for incorporation under the name Gotham-Freed,
Inc. with capitalization of 31,000. It was proposed that both WINS and
Freed would receive $5,200 annually for expenses, and have equal shares
in all of the income and royalties, and each holds 50% of the stock of the
corgeration. A payola prohibition clause does not appear in the executed
or proposed syndication contracts.

25. McCaw in various interviews has contended that he was aware
of payola in the industry as far back as 1954 and that, upon acquisition
of WINS in 1954, all talent contracts (later acknowledging an exception
in the case of;Freed) have contained a payola clause. McCaw has stated
that the omission of such a clause in the Freed contracts was inadvertent.
It was determined by examination of the Lacey contracts with WINS that
an "approved copy" of a contract with Lacey dated January 3, 1955, did
contain such payola provision; however the photostat does nd show Lacey's
signed acceptance. An éxecuted contract with Lacey dated July 1, 1955,
included the pxyola clause.

» 26. Mr. McCaw has insisted that he has always had a firm policy
agains¥ payola and has attempted to be vigilant for any signs of its
existerite. In addition to the cancellation provision in talent contracts,
he has offered in support of his assertion a statement prepared by Mel
Leeds on November 20, 1959, which is as follows:

"With reference to the investigation of the 'Payola' situation,
I would like to state the position of the management of WINS.

LT
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The policy of WINS has always been -a firm one against our
-ersonnel accepting so-called payola for the playing of
specific recordingd, or the mentioning of certain producta
and plugging over the air,

If we sheuld find evidence of these improper rractices, the
personnel involved are aware of the penalty of immediate
dismissal.

The music poliey of our Station acts as a sereen against
outside influences, and the offering of payola. WINS being
4 music and news station, has adhered to a music survey
formula. The musie Played is the result of 1 tabulation

of record sales in the retall stores in the Greater New
York Area. We also supplement our survey with the best new
'recordings released each week carefully listened to and
selected by members of the Program Department, namely the
Program Director and his assistants,"

27. Prelimi Conclusions, It can be shovn that the Freed
contracts of 1955y were the work of Mr. lLeder (and 1708sibly with the assistance
of a Mr. Johnson, who was and is sort of a house counsel to WINS) and that
it is doubtful that Mr. McCaw participated in or had kmowledge, at the time
of the negotiastions, of the content of such contracts. However, the fact
is that Mr., McCaw participated in the negotiations for and had knowledge of
the contents of the drafts of the 1955 Freed contracts. Mr, McCaw has
stated

on May 12, 1961,
in explanation, "If a talent contract in 1955 between Alan Freed and Station
WINS does exist and if such 3 contract does not contain the anti-paycla clause

and that,with the exception of Freed, all talent contracts executed in 1955
and thereafter contained a strict payola clause.

28. As has been indicated before, Mr. Leder had'some knowledge of
information detrimental to Mr. Freed with respect to the solicitation of payola
at or about the time of Freed's employment at WINS. This should have alerted
Mr. Leder in the drafting of Freed's contracts to the need for including an
anti-payola. clause, it would seem. Mr. Leder has not been asked whether he
took into consideration in drafting Freed's contracts the matter of payola.
Except fogt Mr. Leder, Imowledge of information detrimental to Mr. Freed can
hardly bqs,‘#ut'e’d to the management of Gotham, ;

29, As is discussed hereinafter, the three known payola takers
at WINS were Freed, Leeds and Granger. Leeds and Granger were not talent
and had no talent contracts with WINS. There may be more than coincidence
to the fact that Freed's contracts had no payola clause and this aspect will
be discussed-later in connection with his pending  trisl  in New York.
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30. Music Selection Policy. During the period 1957-19%9,
Station WINS was o_.erated under a Top Forty format, with plays of the
station's weekly listing of the top forty songs in the New York area,
supglemented by an extra list of agproximately the same number of records.
The weekly Toy Forty songs were compiled by personnel in the music library
alter polling au.roximately forty of the largest retail record outlets

in the listening area. This method was discontinued in November, 1959,
wnen it was discovered that record stores were receiving free copies of

4 record as an inducement to regort that record as a best seller when
.olled. Thereafter, the station's top forty list was compiled from the
charts of leading trade publications. The extra list was compiled by

By 2rogram Director (lfel Leeds) and Music Librarian (Ronnie Granger)

after listening to the approximately 250 new records submitted to the
station each week, and checking the consensus of the opinions of all

the record reviewers of trade publications. In an interview on April 26,
1961, Ronnie Granger stated that both Lacey and Freed more or less determined
their own yrograms prior to June, 1959 but that other dee jays were required
to stick to the Top Forty list, "uick hit of the week," and albums. Mel
Leeds pointed out that Alan Freed made his own determinations of music on
the Freed show and that Fernhead told Leeds that Freed was responsible for
the music on his own shows. Additionally, neither Leeds nor Granger had
written contracts with Station WINS, so that they were not subject to the
anti-payola clause contained in WINS talent contracts. In July or
August, 1959, the group selecting the 'new releases was enlargal by adding
the Assistant Program Director and Mel Leeds' Secretary. Indicative of
the control by the program director and librarian in the selection of
music in 1959 is a memorandum dated October 8, 1959 to Mel Leeds from
Anderson which reads: "Zlroy has made a suggestion that more people

be involved in the picking of music than just you and Rick. Will you
please discuss this with me." "Rick" is Rick Sklar, Leeds' assistant

and later the Program Director. Approximately 20 to 25 new releases

were added to the extra list to replace those from the previous list
which moved to the Top Forty list. The WINS Pic Hit of the Week (a
selection from the new releases) was selected by a process of elimination
in a conference between the Program Director, Librarian and one or two
disk jockeys whose musicsl judgment was respected. After the group
selected several of the nmew records as candidates, the final selection
was made by the Program Director. A similar srocess was followed in
selecting the WINS Artist of the Week, highlighting a newly relaased
album, . - |

b gl

... 31, Aecording to a memorandum dated December 3, 1959, from
Mel: to Hap Anderson on the subject "Music Policy of WINS," it

was ‘#tated by Mel Leeds:

~'"With regard to overall music policy it should be carefully
noted that (except for the WINS Pic Hit of the Week) at NO
TIME does the program department control the playing of
specific records in the manner of a strict format station.
The disk jockeys are free to play what they want, when they
y o want to, So as to bulld the pace and mood of a show -- the only
stipulation being that the selections they play (their music
‘sheet) be a compilation of selections drawn from the VINS top
W s T ), # o g i ".- *
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forty survey, the WIN3 extra list and the WINS album list for
that particular week." .

J2. 1In the conference on March 14, 1961, Hap Anderson teatified
as follows (Tr., .p. 59-60):

"Q. Did WIS require disk Jockeys to submit music sheets of
what records they were going to play or had pPlayed?

A. o, It came from the other cirection. The disk sockeys
were given music sheets from the rmsic library which were
built, according to balance of male, female, voecal and
instrunental by the music librarian or the music librarian's
assistant from the list of selections that ecould be used on .
the station.

Q. You mean that each disk Jockey was told what 1l or 1§
records he should play in his hour? .

A. With the exception of Jack Lacey.
Q. And when was that Procedure adopted?

A. Well, frankly, as far as T can recall, sir, it was in
force when I came there/ May, 19597.

Q. So, with the exception & Jack Lacey, disk jockeys had
no discretion in the music they were to play,

A. Well, basically, they didnit, Now, there was an area, and
still is an area, that from albums they have a list which
they can choose from this list, but they don't have to Play
@ specific one at a specific session."

33. There is an inconsistency between the testimony of Anderson
and the statement by Leeds in his memorandum of December 3, 1959, which
was written at Anderson's request in order that the music policy (which
was known to all) might be put in writing b{ the most logical person, the
one working with it week after week (Tr, 71). An affidavit of Richard
Sklar, sresent Program Director, dated Jamary 7, 1961, covers a statement
@5 to the current WINS music policy (effective date not indicated) which
does describe a procedure of music sheets being made up by the music

1
library with the assistance of disk jockeys for each show. i
3. In his affidavot of January 7, 1961, Gorman, a special assis- .
tant to Mr. McCaw at WINS who was inquiring into "payola" at the station, :
stated: |
. !
"I was told by Mel Leeds in the latter part of November that :
]

he had been a consultant for four record companies. And yet

the record companies to which he professed to be a consultant -

in no way showed up in any relation to the analysis that we
. made on what various 'pick hits of the week! we used even: to
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cur regular working music list. As thorough an analysis as

I made on all of the music charts and logs used by WINS in a
year and a half period, it appeared that none of the companies
with which Mel Leeds was associated had in any way been favored."

It was assumed that he had reference, among other things, to music sheets
showing the records _.layed on each program. His and Hap Anderson's testi-
rony on larch 14, 1961, sup.orted such an assumption (TR. 20,23,59-60,
71-74,82). The music sheets allegedly had been turned over to the
District Attorney together with work sheets of their analysis. It was
agreed that WINS would attempt to obtain a copy of the work sheets from
the District Attorney. However, it was later discovered that WINS had

not maintained, music sheets as commonly
understood, but that the music sheets rererred to were merely the weekly
lists of the Top Forty records. Hence, there is no way in which frequency
of play of any specific record can be established.

35. The station now, and since approximately February 1960,
retains the dee jay's lists of music played on their various programs.
In additlon, the station in now making and retaining a 2L-hour tape
recording of each day's broadcasts.

36. Preliminary Conclusions. There is an obvious inconsistency

between the December 3, 1959 memorandum of Mr. Leeds and the March 1L, 1961
testimony of Mr, Hap Anderson, his superior. It is also apparent that there
was at least a confusion of the terms "music sheets" and the "weekly top

forty lists" in the minds of the Commission's investigators and also in

the minds of the witnesses for Gotham. It is not clear that the Gotham
Witnesses intended to create or to continue the confusion in terms and :
no demerit should attack to Gotham thereby. _ ‘

37. In the period from 1954 to 1960, it appears that the licensee
had some control over the playing of records by certain disk jockeys but
the control was slight and imperfect. However, from the available information,
there is no way in which the frequency of play of any specific record or
records can be established during the 1957-1960 period, nor in which it
could be concluded that the receipt of payola by any employee effected the
frequency of play of particulsr records, labels or artists. More important,
it is8 evident that at least until late 1959, there was essentially no
licer control over the record selection of Messrs. Freed, Leeds and .
ger. This phase of the inquiry will be further discussed with respect
to. the taking of payola by these individuals, Finally, it can be concluded. :-
that'since about February, 1960,adequate control over record selections AL
has been effectuated by the licensee, '

4
m

38" That Station WINS billed Alan Freed for.the expense of his
remote broadcasting, which bills exceeded his salary from tEE licensee.
Gothan submltted to The Comlssion & stabansat showing the oo op e
paid annually to Mr. Freed. The figures submitted. are. as follows: “
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1954 $ L,890.39
- 1955 13,550.58
1956 17,343.57 (This amount includes
$5,000 for 1958 for
commissions earned
in 1956)
1957 14,958, &y
1958 3,452.0L

At the time Mr. Freed left Station WINS, the bocks of the station showed
Mr. Freed indebted to Gotham in the sum of $6,989..58; subsequently .credits

have reduced this indebtedness to 36,631.18. Mr. Soupios, treasurer of

Gotham, has indicated to the investigators that Gotham believes that the

indebtedness is essentially washed out by credits due to Mr. Freed for
commissions earned in 1957 and 1958; but that the actual amount of the

commissions earned by Mr. Freed for those Years has not been determined.

39. UYWhile Alan Freed was employed at WINS and approximately

vetween July 13, 1956 and the end of December, 1957, he habitually broad-

cast his programs from his home in Stamford, Connecticut. It appears
that WINS billed Alan Freed -- apzarently monthly -- for all additional
expenses of the remote broadcast, such as line charges, long distance
phone calls to Freed's home in connection with the broadcasts, payment
of studio equipment, engineer's salaries, etc. We have seen invoices
in amounts ranging from $2500 to 32800 billé&d to Alan Freed or to his
attorney. Apparently, Alan Freed turned these bills over to a record
distributing company who usually mailed a check to Alan Freed, who, in
turn, deposited it in his own account and tlen, in turn, issued his
personal check to WINS. However, two of the checks which we have seen
were issued by Algha Distributing Company, made payable to Gotham,
licensee of WINS and were endorsed by the licensee. WINS has submitted
to us a statement that gross payments by WINS to Alan Freed in 1957
were approximately $15,000. If the invoices we have seen represent
monthly billings, it will be seen that WINS ~ charged Alan Freed
more than the amount they had paid him as salary. From the foregoinng
it might be inferred that AlanFreed was Paying Station WINS for the
privilege of working at WINS and collecting payola from other sources,
which was known or should have been known to Gotham and Mr. McCaw.

4LO. On March 23 and 2, 1961, the accounting records of
Gotham were examined by two of the Commission's investigators. The
W-2 forms (Internal Revenue) conformed with Mr. Soupios' statements.
The payrollsledger sheets also conformed with Mr. Soupios! statements.
Numerous debailed work papers were furnished (but not examined in
detail) frofwhich it was alleged by Mr. Soupios that a determination

had been made of commission due to Freed for certain commercials carried

on his program in the year 1956, which, under arrangements with WINS,.
resulted in Freed being due $5,000 and which was paid to him in 1958,
(Neither thel956 nor 1958 W-2 form reflected this $5,000 payment).

L1. Also examined was the accounts receivable ledger sheet for

Freed, which reflected billings made to Freed for the services of engineers
and line charges involved in Freed's broadcasts from his home in Connecticut.



=17=

These charges amount to $13,061.L41 in 1956 (six montss) and $23,692.58 in
1957 (whole year), whereas the salary record shows that Freed recaived as

a full year's salary $12,343.57 in 1956 and $14,958.8L in 1957. The checks
referred to above as issued by a record company anH endorsed by Gotham are
shown in the books as payments by Freed.

L2, Mr. McCaw was questioned regarding ths fact that apparently
Freed was paying out approximately $10,000 for his expenses in excess of
his salary. Mr. McCaw explained this unique situation in this manner:
That it was at Freed's own request that these broadcasts had been caonducted

from Freed's Connecticut home, whereas formerly they had been broadcast from

the station s studios; that this being Freed's decision to broadcast from
Connecticut, any expenses in connection therewith would be borne by Freed;
that McCaw did not learn until some time later when Freed left the station,
that these expenses had been in excess of his salary; that when he (McCaw)
did learn of it, it gave him no concern as he understood that Freed's work
for Station WINS represented only five to ten percent of his time, and
that Freed was engaged in many other activities, including Jroducing shows
in theatres and conducting record hops, which netted him very substantial
yearly profits.

L4L3. In order to understand the manner in which Gotham's books
were kept with respect to Freed's account, the following quotation from
an affidavit of Henry G. Kirwin, filed with the Commission on May 15, 1961,
by Gotham; Mr. Kirwin has been a CPA of the State of New York since 19Ll:

"I was employed at Station WINS from September 1950 to September
1957. During this period I was in charge of the accounting and
billing for Gotham Broadcasting Corporation, licensee of Station
WINS, New York. Prior to July 1956, Mr. Leder who was then the
General Manager of Station WINS came to me and advised me that
from that time on an announcer named Alan Freed would broadcast
from his home in Stamford, Conn. The Freed show usually ran from
7:00 P,M, to 11:00 P.M. six nights a week, Monday through
Saturday. Mr. Leder advised me that he had an arrangement with
Alan Freed whereby Alan Freed would be charged and billéd for all
the expenses that were incurred by the station in setting up the
facilities at Mr. Freed's residence. In addition to expenses,

Mr. Freed was to reimburse for station for equipment which had to

.. be purchased and which was used by Freed at his home. Shortly
j? thereafter, Mr., Fearnhead became (Genaral Manager of WINS,

"%« "Pursuant to the arrangement entered into between Leder and

C T "l‘raad I then proceeded to set up accounting procedures to show
;v ", the ::hargaa to Freed and to be able to carry out the arrangement.
. The procedure that I designed was as follows:-

(1) I directed those who worked under me and were accountable. to

me to segregate all expenses and ut.her charges which were comected

with the Freed operation.

(2) At the end of every month, these: uxpanaus were itemized in detail

and a bill was-sent to Mr. Freed: -at. his home,
(3) the Freed account was maintained in the Genersl Ledger.
g B
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"when Mr. Freol oull make Jayrents against his account, the
-ayments would either be mailed to us by Mr., Freed or presented
. Lo us by Mr. Freed or someone assoclated with Mr. Freed. This
was the general me<hci of pPayment. I have no recollection who
was the payer on any of the checks. But it is my recollection
that when the Freed bill was aid, he would accompany his remittance
generally with 2 copy of the station's invoice which was sent to
him. Therefore the checks which were attached to the bill and
Sent back by Freed tc the station in payment of his charges were
ag-lied against Fracd's dcccunt. During my tenure this account
was handled by re ani my assistants in the regular course of our
business and it w:3s 1 the regular course of our business to
handle the acccunt with Freed in this manner. I never brought
the manner of payment to the attention of Mr. McCaw, or Mr,
Leder or Mr. Fearnhead or }Mr. Keating any circumstance whatever
surrounding the recei;ts of rmonies from Freed or the billing
of exgenses and other charges to Freed except that on oceasion
I would mention to )r. Fearnhead that Freed was a little slow
°n gayrent. I was never advised nor did I have personal know-
ledge that any moniess received on payment of Mr. Freed's bills
were paid by recors distributing companies. In my accounting
experience, the transaction merely represented an accomodation
transaction. The procedure I designed to handle the receipt

(1) The mail would come in and would be opened by a clerk,

The checks were taken out of the envelopes by a clerk and the
clerk then made uu the deposit slips and attached these checks
thereto. The mail room boy would then pick up the deposit slip
with the checks and make the deposit at the bank. Prior to the
deposit slip being made up, the clerk would enter the checks in
the cash receipts book.

"The accounts receipt book would indicate the account credited, as
well as the amount received. The clerk handling the accounts
receivable bock and the making up of the deposit slips would handle
these matters as part of her duties in the ordinary course of
business. .

"In early 1959 I was questioned by the Assistant District Attorney

of New York City, New York concerning this arrangement between
Station WINS and Alan Freed whereby Alan Freed arranged to have
hi;.ﬁightlm-prngram broadcast from his home in Stamford, Connecticut,™

L. Because this statement appears to raise a very serious question
with respect to the licensee's knowledge of payola, its reponse to the matter,
filed August 7, 1961, is given verbatum:

the charges billed to
tation.
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"In the first :lace, it is clear that there was no way of
knowing in advance whether the compensation would be greater than
the line charges and equipment expenses or not. Freed worked on
a percentage basis and the revenue generated in his program was
to some degree a funciion of his own efforts. In the second place,
some of the charges villed to Freed by the station were for equip-
ment which reed has “e.t. The purchase .rice of eouipment can k
hardly be cffset azgainst salary. In the thirdplace, the home
oroadcasting arrangement at Treed's expense was an accomodation
to Freed requested by him and terminable by him at will. It was
of no financial benefit to the station. To be able to broadcast
from his home saved Freed much time and effort and gave him more
time to spend on his cutside activities. At the same time, it
gave him continuous broadezst exposure, which was extremely
important to his career . (Zxhibit 9.) %/ His total broadcast
salary (without deductions for line charges) was a relatively
small part of his annual income for the period in question.
Finally, as the Kirwin affidavit mzkes clear, there was no
cccasion for managment to comyuare the Freed charges with the |
Freed income, which were handled separately in a routine fashion.™.
(Zxhibit 8.) s/

"The following cclloquy appearing on pages L02-L09 of the %
transcript of May 1, 1961 is _.ertinent to an understanding of this \
matter: .

"Mr. Hunter: Going back to the multiple interest that
you said Mr. Freed had, I think in a previous conversation
we had had with you, in which we pointed out Mr. Freed was
drawing salary of $14,000 a year, and yet incurring line
charges of $2L,000 a hear, that you, at that time, I believe
explained that this caused you no problem because of his
other multiple interest? ~

"Mr. McCaw: No, sir. There were two things. First
of all I was never aware nor had I at any time monitored the
Freed account, ever looked at what he owed the station until
the thing was all over. In other words, until Freed had left,
I never had occasion, so that I was not aware of that discrepancy
at all. However, there were several mitigating factors,
whether it would be me or anyone else to whose attention it
might have come, although it didn't come to mine in any way,
shape or form. The first is that under the arrangement that

#/ Exhibdt 9 is a copy of an article in the New York Post of Wednesday, May L,
960 in which Mr. Freed told the Post that Station WABC officials had threatened
to throw him off the air unless he kicked back $30,000 of $L0,000 annual salary
for plugging his stage shows; that under Freed's contract with ABC, $30,000 .
Jayments were to be made to the station to buy time on his WABC shows to plug  ~
the stage presentations; and that Coldenson (of ABC) had said at the LOC 2
hearings a day earlier that he thought the arrangement under which Freed paid
ABC to promote the stage shows he ran around the country was proper, that Freed
was advertising the stage shows on his program, and that ABC felt he should pay

for such olugs.
%%/ See para. L3, supra
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he had, he concentrated on i%, the 314,000 base was something
which could aav: been vuilt up very significently in terms

of revenue because he had a Jsrovision where he would get

25 per cent of the revenues sold specifically for his show
and had he n>t been doing a lot of other thinrs and had he
been concentrating on developing the thing where peo.le cama
in and buy the time on the show as we did such as with 7-Up,
whlch would have involved a contract for $170,000 a year, that
one account would have netted him 25 per cent of that amount
becsuse it was bought specifically there, at premium rates,
and so.

"Now, 90 per cent of the traffiec load in his show was
simply the s.ots that would be put there basically on a run
of schedule. Insofar ag selling it to other people, unless
you build a specialized merchandising appeal, it was very
difficult to sell that show because of the rock=- and roll-
image, and many _eople, without regard to rating, they just
wouldn't touch ii. They would say, 'Don't put me in there,'’
and many times ws had sreat difficulty getting people to let
us, if they were buying like fifteen spots a week, spread them
out and have sorie on his show. It had that sort of reaction.
On the other hand, had we had the type of corporation (cooperation)
that this sort of a vehicle could have created, had he concen-
trated on it and, again, tying it in to merchandising, as 7-Up
~lanned to do and which, incidentally, was something that was
Just on the verge of signing at the time of the Boston riot,
so~called, where it was tried out and merchandise specifically
slanted to teenagers, where you had to get somebody to apureciate
it and would buy the teenager market, but due to the kind of
image that was built around the name'rock and roll' and his name
was synonymous with rock and roll, having started the name
'rock and roll'!, even to the point that it way copyrighted,
'Rock 'N Roll', he was Synonymous with it. Furthermore, we
found the problem that it tended to create in other areas
even though it wasn't on his show., It was such a strong show
and so much publicized that WINS, in turn, became synonymous
with rock and roll, which was a real problem we had.

"Developing the mswer to your question to cover all of the
polnts, that is another facet. Certainly the contract that he
had 1s not one in which he chose to concentrate on it and to
help us get that kind of business - believe me there is the
help where you need the help of the talent involved - it would

‘have been a highly lucrative thing

"Take the next point. At the time he signed that and with

It was attractive. Hundreds of disk Jockeys around the country
would like to have that inoluding in the oity of New York.

'"Now, what happened? Rock and roll, or Freed, scmehow
caught a certain fancy somewhere - it is impossible to anticipate
this sort of thing, you can't anticipate the public - it took
off like a sky rocket. When he appeared in public they would

f

‘that provision, that was a really sweet contract » using that word,
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have as many as -- well, on the front page of the New York
Times there wss a gicture when he appeared in the Paramount;
there were four hundred extra policemen and all traffic through
Times Square was shut off, just for his ap.earance.

"In the motion picture field, allegedly, he made as much
as $300,000 in making one motion Jicture. He was making public
appearances around the country, in which he had chartered busses
in which he would go around coverins the Midwest, Chicago and
so on, because tnz putlicity that surrounded his name from his
broadcasts herz a2nd over some of the other stations that were
syndicated, nc tecame symonymous with that.

"The Twentieth Century Fox Film Company and another film
company bid for his services to appear. Therefore, when a
man is really suyposed to have struck it rich from perfectly
understandable and obvious and explainable sources, and in
the field of talent, in which you have the fantastic rermuneration
that accrues to the fellew that happens to hit the public
fancy -- the rat Boones and so on and so forth - it is cumplately
understandable as to why this would be a mere detail to him,
and it was equally important despite all of the cther things.
What made him in the first place?

"Exposure on a major New York station, and the publicity
and the constant build-up that followed. We have had many
cases, as I explained to you before, where people who for on
reason or ancther are out of the public eye and who depand
upon a station in front of the publiec will do almost anything.
Big movie names, and so on, they would like to have a disc
jockey show to stay in the public eye ' - - not because of the
money they make out of it, they would cheerfully give the
money to charity. They have other income, maybe, from
residuals of films, or income, but they are fading out of the
sublic eye. Therefore is it unreasonable anything that in-
volved so much money, the fact that he was willing to spend
more in order to broadcast at his convenience where he lived
out in Stamford, Connecticut, and where if he would have stayed
in the studios in order to brnadnast it meant, with the train }
schedules as they are, he would get home at 2:00, 3:00 o'clock [
in the morning, and with all the other things, offices in towm :
and a real organization, apparently, going - - I was never in ll
one of his offices, but this kind of talk you hear, I mean, :
that Freed is a great success.

| "Mr. Hunter: From what you have already sald, previous
I think you said it didn't concern you because it was for his
own convenience. .

"Mr. McCaw: That's right. I was aware of the arrangement.
those circumstances, without lnowing the amounts involved
or ever having tcompared them, it seemed a perfectly logical thing.
There was & logical explanation where he would want to broadcast
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in some other locziion but he Z_ wq#? would have no objection
if we would te zaid for additional Costs. This happens not

in connection with this station onlw, but nany people who

nave shows, naybe television shows, and they go out on a
-ersonal apgearsnce, and in order to bLroadcast their show ~
fror enother cit;’, the network bills them for the additional
¢ost, or the ctztion. This is a comiwon practice.

"#r. Sporidn: When you spoke of an arrangement Vou were
talking avout the arrangement to broadecast from his home?

"i». MeCaw: Yes, sir, from his home. There is nothing
unusual zbout it., Other people around the country had
frequently had occasion to do that.

"Mr. Hunter: I deliberately brought it up because I
though you would want it on the record.™

L45. In a statement made to the Commission investigators, Mr.
Freed regresented,in substance, that he had to make arrangements with WINS
to pay the additional costs involved in conducting his broadecasts from his
home at an approximate cost of 32,500 .er month; that his purpose in dongg
this was because it was convenient for him to broadecast from his home, rather
than to go to the station's studio in New York City; that he was aware that
the cost of this operation exceeded the salary the station paid him; and that
he hired two engineers per day "in order to uphold Gotham's agreement with the
union",

L6. Because the foregoing matter is closely related to the following
assertion by Mr. Freed, inferences and conclusions which might be drawn from
the above will be considered in connection with the following matter.

LL'7. That with respect to certain programs broadcast by Alan Freed,
as such employee, at least part ol the line charges and o eer's salaries
were paid by a record distributor directly to tﬁg—mﬁfﬂm. Freed's
statement to the Commission investigators, dated June B, 1961, referred to
at paragraph L5, supra, Mr. Freed also stated, in substance, that Gotham
made out invoices for Freed's remote broadcast charges; that he thinks
Gotham billed Alpha Distributors direct for the charges and sent him a copy
of the invoice; that some of the monthly bills were paid from his personal
funds by checks drawn in favor of Gotham (he had to hire two engineers _er
day to uphold Gotham's agreement with the union);..that the source of his
personal funds so used were at least partially supplied by checks received
from Alpha Distributors, which agreed [ apparently with Freed/ to pay the
line charges and the engineer's salaries; that some of the pha Distributors
checks could have been made payable, and sent, to him, which checks he would
deposit in his personal account and send his personal check to Gotham; that
the New York District Attorney has about $12,000 in Alpha's checks made payable
to, endorsed and deposite by Gotham covering line charges; that "I do not know
whether Gotham knew about payments to me by any other distributors. However,
if they knew of one they should have known of the others."; and that all of the
foregoing is in his (Freed's) testimony before the LOC in closed session.
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LB._ At the outset, it should be Jointed out that the WINS flle
of billing charges to Freed for remote vroadcasts in 1956 and 1957 was
reviewed by the Commission's investigators in a conference with Assistant
District Attorney Joseph Stone in New York City on June 16, 1961. The
investigators were advised that _.art of the Alpha records had been destroyed
by fire; and that the amount of 312,000 in Alpha's checks made payable to
Gotham znd in the possession of the New York District Attorney is an over-
statement, as is demonstrated in the following caragraph. Also, a review of
Mr. Freed's testimony before the LCC in closed session discloses that Mr.
Freed was not asked about, and did not volunteer any statement concerning
his acceptance of payola when he was employed at WINS.

L49. As nearly as this account of Freed's can be re-constructed
from the books of Gotham and other records it would appear that the
following payments were made on the account:

DATE OF DATZ CF AMOUNT OF CHECK
BOOK CREDIT CHECK _ CHECK PALYEE
October 9, 1956 October 9, 1956 $-3,471.95 Freed:#
Jamuary 3, 1957 December 23, 1956 3,679..55 Gotham
March 11, 1957 March 9, 1957 2,648.63 Gothams
May 7, 1957 Unknown 3,286.16 Unknown
August 19, 1957 Unknown 2,340.39 Unknown
September 13, 1957 . Unknown 735.94 Unknown
13,762.75 Uniown

With respect to the payments noted with an asterisk, the checks were viewed
by the investigators at the office of the New York Dlstrlct Attorney. The
- January 3 and March 11, 1957 2ayments were made by Alpha's checks payable
'to Gotham. The kuguat 19, 1957 check for $2,340.39 does not ap ear to have
any relatienship to Alpha. Rather, this sum appears to represent Gotham's
10% cut of a Freed show at the Paramount theatre. It further appears that
this sum should not have been credited to this account of Mr. Freed.x/

It also appears, by inference, that it is unlikely that the September 13,
1957 payment of $13,762.75 was made by check from Alpha made payable to
Gotham, for the documentation shows that the payment was made by Freed's
manager, a Mr. Hook. This leaves unaccounted for with respect to the
source of the payment and the payee of the check (if payment was made by
check) only the payments of May 7, 1957 in the sume of $3,285.16 and of
September 13, 1957 in the sum of $735.9k.

*E At Tirst, the Investigators were of the vi.u'that this sum should have

en incuma to Gotham for payment of spot announcements made by Freed on his
WINS srograms promoting his srhow and personal appearance at a Paramount
theatre. This matter is discussed herein in the next succeeding section,

paragraphs 58-65, infra.




50. With respect to “he cayment by the Aloha Distributing Company
of Freed's line charges and engireer's salaries for his broadcasts from his
Connecticut home, McCaw has stated that he was not aware in 1956 and 1957 of
the fact that the charges to Freed were approximately $10,000 more than Freed's
WINS salary and that the station's receist of any checks from record companies
in cayment of charges to Freed wss never brought to his attention until the
beginning of the payola investigation (see aragraph L2, supra), A three-page
affidavit dated May 11, 1961, hes been furrished by Henry G. Kirwin who was
em.loyed at Station WINS from Sestember 1950 to September 1957 and was in
charge of the accounting and tilling for Cotham during this period; this
affidavit descrices the station's metrod of handling incoming checks as a
clerical zrocedure which would not have trought such checks to Kirwin's
attention (see paragraph L3, supra). McCaw stated that this type of
situation (dj's being charged Gy the station for line charges snd engineer's
salaries) does not cxist at the station now: that if it did, the station would,
in light of past experience, attempt to maintain a control on receipt of
payments for such charges; but that the normal processing of incoming checks
and the limited knowledge of account employees as to record company tie-ins
with firms sending checks to the station Was not conducive to exposing
payments which may be in the form of £ayola.

51, Mr. McCaw points out in his response filed with the Commission
dugust 7, 1961, in addition to the matters which are st fopth in the paragraph
immediately above: '

"Thus, the answer to this charge is essentially two-fold.
To begin with the station's management did not know that a
record company or record companies were paying any of the ex-
penses incurred by Alan Freed. In this connection it must be 3
remembered that Freed, in addition to his broadcasting activities,
had interests in many non-broadcast business enterprises. It
15 therefore entirely understandable that when the Freed invoices
were returned to Station WINS with checks attached, the book-
<eeping department assumed that the checks which were signed
by persons other than Alan Freed were payments being made by one
of the many Freed enterprises. The posting of any sayment
against an invoice was a routine clerical matter handled
mechanically and thses payments were not reported to the

"Secondly, in view of the fact that the two payments in
question were transmitted to Station WINS, attached to the
invoice of Alan Freed, it cannot be stated that the payments
were made directly to Station WINS. (May 1, 1961 Transeript
P. 386) 1In any event, the fact that Freed may have p d WINS
invoices with checks from others did not occasion inquiry as
to the activities of Freed which gave rise to the indebtedness:
to him. Freed's other activities and interests were sufficiently
varied that the appearance of a name of & strange company on a
check would not be a cause of comment, !

52. (Prelimina Conclusions: paras. 38-51) Tha'infbfhaﬁinn at
hand shows that for about {g years, between July, 1956 and December, 1957,
Alan Freed broadcast his programs from his home in Stamford, Connecticut
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rather than from the station's =%tudios in New Yoric City; that this was done
oy agreement with Gotham, ap, arently with the specific knowledge of Mr. Leder,
then station manager, and later with the knowledge of Mr. Fearnhead, who later
became station manager, (it seems to be unquestioned that Mr.  McCaw

knew of the arrangments from their inception ); that the arrangement
so to breoadcast was for the convenience of Mr., Freed; that Mr. Freed agreed to
reimburse Gotham for the services of engineers, line charges, long distance
shone calls to his home in connection with the broadecasts, payment of studio
equipment (which apgarently he was buying), etc.; that the amount which
Freed reimbursed Gotham for thesc expenses was substantially in excess of
his salary from Gotham; that Mr. Leder and Mr. Fearnhead were or should have
been aware of the disparity between reimbursement and salary and also of the
fact that Freed was slow in payment and that such knowledge is the knowledge
of Gotham; and that the only evidence with respect to Mr. McCaw's knowledge
of the disparity is that he was not aware of it until Mr. Freed left the
station.

53. As has been indicated, at paragraph 39, supra, it might be
inferred from the foregoing facts alone that Mr. Freed was paying Gotham for
the privilege of worldng at WINS and was collecting payola from other sources,
both of which facts were known or should have been known to Gotham and to Mr.
McCaw. The arguments against such a conclusion are: (1) that it could not
have been known in advance, because Freed worked on a percentage basis, whether
his compensation would be greater than the expenses or not; (2) that some of
the charges billed to Freed were for the purchase price of equipment kept by
Freed, which should hardly be offset against salary total of charges for
this purpose is not known to the in?estigatn;§:7; (3) that the arrangements were
to accommodate Freed at his request, were terminable by him at any time, and
were no finencial benefit to the station; (L4) that the arrangement permitted
Freed more time to spend on his outside activities, which constituted the
substantial part of his income, while at the same time giving him continuous
broadcast exposure; and (5) that there was no occasion for Gotham to compare
the Freed charges with income, which were handled separately in a routine
fashion.

S4. Taking into consideration only the facts of this particular '
arrangement, the explanation of Gotham appears on its face to be plsusible and
to raise a very considerable doubt as to whether Gotham should have suspected ;
or believed that Freed must be taking payola. '

55. There 1s, however, the additional fact that there were only
seven payments made on the Freed account and that at least two of the payments
were made by Alpha's checks made payable to Gotham. Whether these checks
were submitted to Gotham by Alpha has not been determined. The only evidence f
is that the account was handled in the normal mamner by the station's accounting
department. There 1s no evidence that Gotham's management knew of the checks
from Alpha and Mr. McCaw denies that he had knowledge of the Alpha checks
until after ths beginning of the payola investigation. “However, at this time
Mr. McCaw was aware that Mr. Freed had many connections in the record
business. : '
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56. Actual knowledre of the Aloha checks on the part of Gotham's
management cannot be predicated on the evidence. From all of the information
available to the Commission, ii zppears that the existence of payola in the
industry was sufficiently well known in 1957 so that a prudent licensee would
have alerted its employees to the possibility of its presence in the licensee
organization so that the licensee could have been informed of the indiecia of
its possible existence. To this extent, at least, Gotham and Mr. McCaw as
its president appear to have failed to act prudently. From the manner in
wnich the account was handled, that is, that Alpha's checks were credited to
Freed's account, it can be speculated that Kirwin and the managment of Gotham
were aware prior to receiving the checks, perhaps at the time of the original
arrangement, that Alpha or other record companies were to Pay part or all of
the Freed account. That is, of course, speculation and not based on any fact,
for neither Freed nor Gotham nor lr. McCaw have been questioned as to whether
Freed told management of his arrangments with Alpha, and apparently, with
other record companies.

control which Gotham exercised over its programs,

58. That the licensee received ten percent of the rofits of Alan
Freed's promotions which were advertised ouer tHE'EEEEIEE-EEH"EEEE_EHE"FE_EEFEd
sponsorship Identification announcements wers not made. , Free i
apparently conducted one Show 3% 3 theatre, as reflected in a statement found |
among the WINS accounting records, for which the incoms was $55,000. There
- were expenses of $31,596.10 and a profit after expenses of $23,403.90, on which
Station WINS received a commission of ten (10) per cent, and the statement
shows a check in the amount of $2,340.39 was enclosed. Credited to the Alan
Freed receivable account was a check in the amount of $2,3L0.39 received and
deposited on August 19, 1957 (see paragraph L9, supra), This check reflects
the 10% commission to WINS on the $55,000 theatre venture by Freed referred to |
above., Mr. McCaw stated that this check was apparently erroneously credited
to the Freed account instead of being taken in as a receipt from advertising
on the station.
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59. When interviewed by the investigators, on May 1, 1961, Mr.
McCaw stated that this arrangement with Freed was to some extent similar to
a P.I. deal whereby the station carries spots for advertising without knowing
exactly how much compensation it will receive, and hoping that the amount
received will equal its rate card. Mr, McCaw also stated that Freed had not :
restricted his advertising for his numerous shows to WINS but had also placed
his advertising on other New York stations, A letter from Leder to McCaw in i
1955, indicates that the station will receive an estimated commission in the v
amount of $5,000 under a similar arrangement with Freed. (This would indicate |
that Freed had a personal net income for this particular venture of $45,000), i

60. Mr. McCaw stated that, in light of his knowledge of Freed's
income from his wark other than that conducted for WINS, the disparity between
Freed's salary and expenses created no reason for him to inquire into the matter.
Mr. McCaw also stated that Freed at that time was receiving a normal compensation
for a dise jockey of his calibre, and pointed out that his salary fram WINS was
a hread-and-butter income, that his broadcasts kept Freed's name before the ?
public, and that it was collateral ‘to his many other activities. i
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6l. The interview with Freed on June 8, 1961 was the first time
Freed had been.questioned by the Commission as to his associations with WINS
from 1954 to 1958. Freed stated that Morris Levy of Roulette Records owned
50% of.the Freed promotions and that a stock interest Freed owned in End and
Gone Records (Goldner companies) had been turned back to Goldner in 1958 at
no profit. Freed claims that Gotham mus*t have known of Levy being his personal
manager due to Gotham getting 107 of theatre profits for Freed!s appearance in
New York City theatres. It should be mentioned that Freed did not mention his
former interest in End and Gone Records in his affidavit of February 9, 1961
when he was asked to state, in connection with another matter, what interests
he now or previously had in record companies.

62. In his response filed August 7, 1961, Mr. McCaw stated that
during the May 1, 1961 conference referred to above there was some misunder-
standing concerning the 10% profits of Freed's promotion; that documentary
evidence located subsequently to that conference indicated that the 10%

. payments were not payments for advertising. The evidence consists of a
contract between Gotham Broadecasting Corporation and Sieg Music Corporation
dated January 1955 and the pertinent part of this contract reads as follows:

"In consideration of the aforesaid waiver and release by
the GOTHAM BROADCASTING CORFCRATION in favor of the SIEG MUSIC
CCORP, to the exclusive personal services of Alan Freed for pro-
motions, and of the further permission and license from the
GOTHAM BROADCASTING CORPORATION to the SIEG MUSIC CCRP. to use
the name and/or title 'ROCK 'N ROLL', 'ROCK 'N ROLL PARTY' and or
similar names and titles solely in connection with, and for the
sole purpose of, the Theater, Dance and Concert promotions
carried on, and/or to be carried on, by the said ALAN FREED,
SIEG MUSIC CCRP, herein and hereby agrees to pay to the GOTHAM
BROADCASTING CORPCRATION ten (10%) percent of its gross profits
derived or to be derived from the aforesaid Theater, D-nce,
Concert promotions; said gross ten (10%) percent profit to be
paid prior ‘to any other distribution of profits and/or salaries
paid to its principals by the SIEG MUSIC CRP,. except the
salaries of TALENT, such exception immediately aforesaid excluding
the salary or anmy other incoms or profit whatsoever derived or to
be derived by ALAN FREED as TALENT or otherwise from the SIED
MUSIC carp,™

Mr. McCaw further represents that since the licensee was not paid for amy
promotion of Freed's enterprises no Section 317 anncuncements would have been

required.

63. The Sieg Music Corp. contract corroborates the statement made
by Mr. Freed that Gotham Broadcasting Corporation must have known sbout Levy
being his personal manager, for the Sieg contract, which is in the nature of
a letter addressed to Qotham, is signed for Sieg by Morris Levy, President,
and was accepted by Robert Leder, Vice President of Gotham. _

6. In its Response, Cotham makes the point that since the payment
to 1t was for a partial releaee of its rights to ths exclusive services of '
Freed and for granting of the right to use the name "Rock .'N Roll® in connection
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 he began recelving telephore MesSsages an s from Nor ;
| Roulette Records in New York, proposing a meeting with Mr. McCaw, who would

| Freed tried t373

! at Houlette Records on Tues afternoon, July 18th, 1961, commencing about

' L4 30 p.m. and lasting about 1} hours; that Mr. McCaw and his attorney were

' present; that "the gist of the meeting was, from Mr. McCaw's standpoint, that

© I could be of service to him in regard to the sale of Gotham Broadcasting
Corp. if I could 'clarify' my statement or affidavit to the F.C.C. I advised

with Freed's promotions znd apsarcaily u=s not paid for any rromotion of Freed's
enterprises, no ssonsorship identificatisn announcements were recuired under
Section 317 of the Act (but that if the oronosed "plugola" rulenaking is
adopted, an announcement would be requirad.)

%5. (Preliminary Conclusicnz) It seems apparent that this assertion

in the Cormission's July 6, 1961 leter cznnot be sustained. However, it does

o Lol

point up the fact that since Januzry, 1555 (the date of the Sieg contract-letter)

Gotham had in its files evidence of a connection between Freed 2nd an individual
prominent in several record compznies. This is further feature to be considered
in the aporaisal of the over-all Cstham-Freed payola problem.

55. That the licensse attemdied to induce Alan Freed to arrange with

L]

record marifacturers and/or distrisutors wherebv latter
directly ror the broadcasting of records. In a statement of Juns 8, 1961, Alan
Freed stsies that Mr, Jock Fernhead called him (Freed) into Fernhead's office

at WINS in New York and that Mr. XcCaw was present when Mr. Freed went in. Mr.
Freed states that Mr, Fernhead said to him, in the presence of Mr. McCaw, "Come
on Alan, we know you are getting paid. Alan, is there any way to go to the
record distributors and manufacturers and make a deal with them, whereby they
can pay the radio station for getting their records played?" Mr. Freed states
that he replied, "These record companies are not that big an operation and there

would not be that much money involved,"

67. There is no information as to the date of the occurrence of this

incident. From his conversations with i, Freed, Mr. Schaaff thinks the incident

occurred sometime during the yezr prior to Mr. Fernhead's leaving WINS when he
purchased XP0I, Honolulu, which he believes occurred between April and July,
1959. Mr. Schaaff's interview with Mr. Freed was in question and answer form.

- Tne information on this particular incident was not elicited by a question but

rather was a statement by Mr. Freed to show knowledge by Gotham and McCaw of
his contracts with record companies, about which Mr, Schaaff had- inquired..
€3. On July 26, 1961 the Commission received a letter from Mr.
Freed %/, who was in New York City, concerning events which occurred there. In
his_letter, Mr. Freed states, in substance, that nwcrigﬁ about July 1L, 1981,
' is Lévy, President of

like %6 see Mr,- ¢opy o s statement to Mr, Schaaff (above); that Mr.
s that a me Mr. Levy's office

Mr. McCaw and his attorney that I had no personal animosity toward them but
that the information that I had given to Mr. Schaaf (sic) was true information
to.the best of my knowledge and that I could see in no way any chance of my
changing ny testimony"; that Mr. McCaw asked Mr. Freed to call his counsel,
Mr. Warren Troob, to ask
to pick up the r_af
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rJuly 19, 1961 Mr. Freed telephone Mr. Schaaff to inform him of the
'ollowing information.
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whether a messenger could be sent to Mr., Troob's office .

/'.
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Mr. Troob, was informed by the la-ter thai ne could not release the statement
to anyone pending Freed's "forthcoming trisl on Commercial Bribery charges."

: 49. In its response, the licensee terms the statement made in the
Commission's letter of July 6, 1961 an Yunwarranted and wholly false charge."

Tt is alleged, in substance, that in telephone conversations in mid July, 1961,

between Mr. McCaw and Mr. Levy it was disclosed that a statement concerning
incorrect and misleading information had been made to the Commission by Mr.
Freed; that Mr. Levy stated that !r. Freed was willing to meet with Mr. HMcCaw

to explain the statement and the circumstances surrounding it; that on July 18,

1961, Mr. McCaw and his local attorney, Vr. Bernard Tannenbaum of the New York
Bar, met with Alan Freed, his wifz, and ir. Levy at the latter's office; that
at the meeting Mr. Freed stated that he had made certain erroneous statements
to the Commission's staff concerning Mr. McCaw and WINS; that Mr. Freed stated
he desired to right any wrong he had done but that he was concerned about what
could hapoen to him if he corrected his statement to the Commission; that Mr.
Tanrenbaun stated he thought Mr. Freed ought to have the advice of his own
attorney; that an appointment was made for the follownng morning to meet with
Mr. Freed and his attorney, iir. arren Troob; and that neither Mr. Freed nor
his attorney kept the appointment.

70. As an exhibit supplementing the licensee's response, there 1is
the affidavit of Mr. Morris Levy concerning the above matters. The afficdavit

states:

WAbout the middle of July 1961, Mr. Elroy McCaw of WINS
telephoned me and zsked to look at some of the records of Sieg
¥usie and Jackie Music companies in which my partners and I once
had interests with Alan Freed. These companies handled theatre
promotions and also had a contract with WINS in regard to such
promotions. We made the records available for inspection.

"About the same time, Alan Freed was in New York. In a
conversation with him, Alan told me that he signed an affidavit
for the FCC concerning Elroy lMcCaw and WINS. He intimated that
he was sorry he had made the affidavit. He suggested that he
would 1ike to speak to Elroy McCaw with whom I then arranged for
a meeting with Alan Freed.

"The meeting was held at my office in the afternoon of July 18,

1961. Mr. McCaw, his attorney, Mr. Tannenbaum, Alan Freed and his
wife, who come in later, were present. Mr. Freed made statements
to the effect that he had been brainwashed by Mr. Keating and Mel
Leeds who persuaded him to sign the affidavit for the FCC and that
he did so because then he believed his loyalty was to Mr. Keating

and Mr. Leeds, people for whom he was working. He lmew when he made
the affidavit that it was not true, that it was harmful to Mr. McCaw
and that Mr. Keating, to whose home he had often gone, had personal

differences with Mr. McCaw.
Mhen Mr. McCaw asked Mr, Freed, on July 18, 1961, whether he

had ever asked Mr. Freed for anything, the latter sald that Mr. McCaw

had never asked him for anything and that he had met with Mr. McCaw
only a few times. Mr. Freed sald that in the affidavit for the FCC

he referred to a meeting when his second wife, Jackie, and a Mr.

Fernhead were present, where Mr. Fernhead was supposed % have asked

F
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whether tnere was any way by which the radio staticn could participate
with record manufascturing ccnpanies as sponsors. IMr. Freed said

that his wife answered that there was not much involved in it and

the matter was treated as a jcke and laughed off.

", McCaw asked Mr. Fread whether he (McCaw) had ever been
present at such a meeting, I7r. Freed said that lMr. McCaw had not
been present at such 2 meeting and again stated that during the
entire periocd of his dealings with the radio station he had met
with Mr, MeCaw only a few times. Mr. Freed indicated that the
reason Mr, Keating iras mad at Mr. McCaw was because Mr., McCaw
sold him Radio Station ¥DAY which he (Keating) said was a "toilet"
and he was losing twenty-five thousand dollars a month on it.

"Mr. McCaw's attorney, l}r. Tamnenbaum, told Mr,., Freed that he
should ccnsult with his own attorney about correcting the FCC
affidavit where it was untruthful or incomplete.

"After Mr. McCaw and Mr. Tannenbaum left, having arranged to
meet the next day with Mr. Freed and his attorney, Mr. Freed said that -
he could not show them the affidavit. He said that they would be
mad when they read it because they would find out that he said that
McCaw was present at the meeting. He then said that he didn't
own McCaw anything and that McCaw did not stick by him when he (Freed)
got in trouble in Boston.

"During the next few days I received telephone calls informing
me that Alan Freed had said that he was going to '"bury" me and Elroy
McCaw. I was told that Mr. Freed had called the FCC in Washington
and given them a false version of the conversation held in my office
on July 18. It seems that after he left my office he talked with
some people in the recording industry about the meeting.

"T called Mr. Freed and told him about these reports. He
suggested that we meet at my office the next day. He come with his
present wife and his attorney, Warren Troob. Present also were Mr.

e and Mr. Tarnpol. At the time Freed used foul language in
referring to Mr., McCaw saying that he would do anything he could to
hurt Mr, McCaw and would "bury" him if possible. Mr. Freed said,
concerning me, that he would rather hurt himself than hurt me in any
way. At the time he also said, in substance, that he was going to
stay in the radio business, that the FCC would look out for him. He
also said that the FCC were his best friends and at this point he
owed his loyalty to them, In the course of that conversation I
believe he made the statement that he had to keep WINS in the picture
of having knowledge of payola because it destroyed the District
Attorney's case in New York City. Most of Mr. Freed's statements
concerned his hate for Mr. McCaw, WINS and WABC,"

Tl. There is also the affidavit of Mr. Tannenbaum, which states:

"The following is a report of a certaln meeting which took
place in the afternoon of July 18, 1961, at the offices of Mr.
Morris Levy, 1631 Broadway, New York City, . Present at the meeting
were Messrs. Morris Levy, J. Elroy McCaw, Alan Freed, .Mrg. Alan
Freed (Inga) and myself.
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- "The purpose of the meeting was that Mr. Freed wanted to
disclose the fact that he had supplied to the Federal Communications
Cormmission an erroneous stztement which he felt was very harmful
to Mr. McCaw. He stated that this statement was prepared by a Mr.
Schaaff, an investigator for the Commission after an interview with
Freed, ond signed bty Freed. Freed explained the background of his
having worked for Mr. Jack Keating at Radio Station KDAY in Los
Angeles., He stated that he had been "brainwashed" by Mr. Keating
for a year, and that Fr. Keating had it in for Mr. McCaw. Freed
kept quoting Keating a2s having stated that he .was"going to bury
MeCaw" and that every evening he was with Keating, even when
they were out socially, he was "brainwashed for six hours® against |
Elroy McCaw.
"Freed said that he felt he caused an injustice to Mr. McCaw
by an erroneous or misleading statement given . by him to the FCC.
This related to an alleged conversation  in early 1958 with Jock
Fearnhead, who was then General Manager of Station WINS. Freed said
that his afaresaid statement alleged that M-, Fernhead stated to
Freed something to the effect that "we know vou have been taking
payola so how sbout letting us have some of it."
"Freed said that while the statement may have been made by
Fernhead, it had been made in a light and Jjoking manner, but that
that statement he gave to the FCC failed to disclose the joking
aspect of this conversation.
"Freed also stated that the conversation with Fernhead referred
to the possibility of getting some of the record companies to ad=-
vertise directly on WINS, which fact he thinks was not disclosed in
his statement to the Commission. Mr, Freed said that his former
wife, Jackie Freed, was the only other person present while this
conversation took place, and specifically stated that Mr. McCaw
was not present. Mr. Freed asked if he would get in trouble if he
corrected his FCC statement at this date and I advised him that I
thought he would be in more trouble if he let a false affidavit
stand; and advised that he consult his own attorney in this matter.
"An appointment was set up for 11:00 a.m. the following day at
the office of his attorney, Mr. Warren Troub, in which he promised to
produce the copy of the statement filed with the FCC, and to discuss
with his attorney whether he should file a corrected statement dis-
closing the truth. !
"Freed further stated that in the four years that he was at :
WINS, he believes that he saw Mr. McCaw not more than ten times, but 5
that he dealt with Messrs. Leder, Fernhead and Keating; in fact, he 1
and Keating were very close with each other socially until quite o
recently. Freed further stated that Mel Leeds who was also employed §
at Radio Station KDAY (now promoted to General Manager) also hates A
Mr. McCaw,"

72. There is also the affidavit of Mr. Nat Tarnpol concerning a
meeting he attended at Mr. Levy's office during the last week in July, 1961
(see affidavit of Mr. Levy, supra), at which Mr. Freed and others were present.,
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The affidavat states:

"During the last week in July 1961, while at the office of
lorris Levy, I met Alan Freed, who came in with his wife and his
lawyer. He told Morris Levy that he (Freed) is out to bury Slroy
“eCaw because McCaw drroped him when Freed was in trouble in Boston.
He said he would make sure that Mr. McCaw loses his radio station
in New York. Freed said that he would do all he could for the FCC
wno are his friends and that they are not out to hurt him. He said
he hated Mr. McCaw and would do all that he could to hurt him. He
also said that he hated WAZG because they made him the patsy for
Dick Clark. He said that he had only the highest regard for Morris

Levy,"

73. In its further Response filed on September &6, 1961, Gotham
submits additional information concerning the matter. In an affidavit, Mr.
McCaw categorically denies that he was present *during any such incident nor
was any such alleged conversation ever reported to me prior to July, 1961
at which time Alan Freed acknowledged to me in the presence of others that
T had not been present during any such ineident,"” 1In addition, there is sub-
mitted a copy of an affidavit of H.G. Fernhead, dated August 31, 1961, the
original of which was filed with the Commission on September 8, 1961,

which states:

"yith reference to the statement by Mr. Alan Freed ......
I absolutely deny that at any time either in the presence of Mr. McCaw or
alone with Mr. Freed that I ever referred to the fact that I knew Mr. Freed
was getting paid by record companies or even referring to that fact in any
way whatsoever. In order to be sure and cover the statements mad in said
paragraph completely, I deny that I ever made the statement in quotes
attributed to me by Alan Freed and I deny that I ever said anything like thd
at any time to Mr. Freed or to anyone else; and I further deny that Mr. Freed
made the reply also quoted in said second paragraph or anything like it in
my presence or to my knowledge. I further deny that there was any such
meeting as that referered to between Mr. McCaw, Mr. Freed and my self.

"In this connection and to make my statement complete on the
subject of payola, which is implied in this paragraph, I want to state that at
no time did I ever tolerate payola as a practice at WINS."

74. (Preliminary Conclusions).{a) Gotham contends that "A charge could -
hardly be refufed more conclusively." On the present state of the record, Mr.
Freed's statements with respect to the statements made and the fact of the
meeting are directly in conflict with and categorically denled by Messrs.

_ McCaw and Fearnhead, who, according to Mr. Freed, were the only other persons
present. There is also a sharp conflict between the report of Mr. Freed of the
meetings in Mr. Levy's office and the statements contained in the affidavits of
Mr. Levy, Mr. Tarnopol, Mr. McCaw and Attorney Tannenbaum. At this time, the
Commission has no evidence which it might adduce for the purpose of impeaching
Messrs. Levy, Tarnopol or Tannenbaum. It is cobvious that Mr. Freed, Mr. Fernhead
and Mr. McCaw each have reasons which are self-serving for making the statements
they have made. It is believed, however, that on balance, the testimony contrary
to Mr. Freed's assertions would raise such a question as to the veracity of his
statements or the substantial charater of his recollectim, that the subject could
not be proved and that, therefore, this matter should not be pursued further.
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(b) The foregoing conclusion is not to be considered as being a
reflection upon the character of Mr. Freed as a proposed witness.
Mr. Freed may be given credit for veracity in his statements and
Still a doubt may well be raised in the minds of those hearing him
that his recollection was accurate in this instance. It is
apparent that there are inconsistencies in the statements of

Mr. Levy, Mr. Tannenbaum and Mr. McCaw. However, on the basis

of the record now before the Commission and the absence of any
evidence in this record which would cast suspicion upon the
character of Mr., Levy and Mr. Tannenbaum, their testimony

would strongly corroborate Mr. McCaw's position. Mr. Freed

has not been questioned with respect to the affidavit submitted
with the September 6, 1961 Response of McCaw, and additional
information might obviously be developed with respect to the
affidavits. But the conclusion set forth in the preceding paragraph
is based upon the bare record as it stands now.



75. That officers of Lhe licensee solicited and accepted gifts of
substantial value from recori ¢ 'mpanies,

Ae Mr. MeCaw's; hi=Fi:

In a statement dated June [, 1361, Mr, Mel Leeds states, in substance,
that in August or September 1957, befcre the payola investigation, Mr. McCaw
called him into McCaw's office and asked him what connections he had to get a
hi-fi set for McCaw's office; that Mr. Leeds said he could get one from
Columbia or Capitol R€cords; that ir. McCaw said he would like to have one;
that Mr. Leeds called Columbia, told them that he wanted a set for Mr. McCaw
ard Columoia delivered a console set to Mr. McCaw's office; that late in
November 1959, after the payola investigation, Mr. McCaw asked Mr. Leeds to
call Columbia and get a bill for the set; that Mr. Leeds did so and the bill
was presented in Decerber 1959; and that Mr. McCaw had said nothing about
payment until after the start of the payola investigation, when he said to
Mr. Leeds, "Well, I wanted to pay for it, but just wanted to find out if you
had connections,”

76. Mr. Schaaff's interview was in question and answer form; the
foregoing was a statement made in the course of the interview but not elicited
by a question. Columbia Records did not submit information to, nor testify
before, the LCC. The Commission's information from the FIC files neithe
corroborates nor denies the above. -

77. Mr. McCaw, in his Response filed August 7, 1961, stated "that
to the best of its / licensee's_/ knowledge and belief no present officer of
licensee has, during his association with Station WINS, solicited or accepted
gifts of substantial value from record companies"; and that "With respect to
the five former officers of the licensee, . . . At no time during their
association with Station WINS, did the licensee have any knowledge of, or
reason to have knowledge of, any solicitation or acceptance of substantial
gifts from record companies by any of the officers."

78. A further reply to the assertion is made by Mr. McCaw in his

Response, filed September &6, 1961, and in his affidavit submitted as an
exhibit thereto. Mr. McCaw states: that during the early part of November,
1?59, he heard rumors that there may have been "payola" at WINS in connection
with the "Pick Hit of the Week"; that the rumors came to his attention as a
result of the investigation instigated by him into possible payola practices
at the station; that he requested Mr. Leeds, then station program director,
to get for him a recording of each pick hit of the week for the preceding 52
weeks and to have a record player in McCaw's office so that he could check
the recordings selected; that a day or two later, a record player was delivered
and installed in his office; that when McCaw saw it, he asked Mr. Leeds how
much it cost; that Mr. Leeds! response was to the effect that he did not
think Gotham would be charged for it; that McCaw instructed Mr. Leeds
nimmediately to arrange to determine the price and to have proper billing
made"; and that Mr. Leeds checked the price and reported to McCaw that the
matter had been taken care. In substantiation of his statement, Mr. McCaw

~ submits a letter from Harvey L. Schein, General Attorney for Columbla

. Records, dated September 5, 1961, which, in pertinent part, states:

LY
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as a gift is obviously without foundation,™

7D

"At your recuest, I have looked into the background of our
having sent a phonograph to Mr. Mel Leeds at Station WINS in
New York.

"On or soout ilovember 12, 1959, Mr. Leeds requested that we send
@ pnonograph to the station; and on or about November 13, 1959,
the phonograph was transported to him at WINS. I am told that
thereafter Mr. Leeds requested that we bill him for this phono-
graph, and we did so on or about December L, 1959. This bill
was paid sometime in March of 1960,"

Also submitted is a copy of what purports to be a duplicate invoice from
Columbia billing to "Mel Leeds, c/o WINS," what is represented to be a phono-
graph, billed at $114.67; the invoice is dated Demember i, 1959 and shows a
payment stamp of January 29, 1960. Mr. McCaw further states that on November
20, 1959 the WINS investigation culminated in the admission to him by Mel
Leeds that he had accepted money from record companies ; that on the same day,
Mr. McCaw left WNew York for Seattle, where he remained until December T, 1959;
and that the sole purpose of ordering the player was for use in connection with
the payola investigation being conducted by Gotham.

79 . In light of the foregoing facts, Mr. McCaw contends that from
the time Mr. Leeds was requested to obtain the record player it wag always
his (McCaw's) intention that it be paid for by Gotham and that this is
demonstrated by the circumstances and dates surrounding the purchase, billing
and payment for the record player; that "The implication that Mr. McCaw
asked Mr. Leeds to get a bill for the record player in late November, 1959,
as ‘a belated afterthought in light of the payola investigation is an inaccurate
as the information that the record player was requested by Mr. McCaw in August
of September, 1959 . . . In order to give any credence to the information
relied upon by the Commission, the assertedly belated decision of Mr. McCaw
to have the station billed for the Columbia record player . necessarily would
have to be made prior to November 20, 1959, since after that date Mr. McCaw
was in Seattle, Washingtion and did not return to New York until after the
billing had occurred. From the documentary evidence, . . . y 1t is clear
that the charge that Mr. McCaw 'solicited and accepted! this record player

80. (Pre Conclusions) Except for the general denial
(paragragh 77, n; nowhere in his Response does Mr. McCaw specifically
deny that Mr. Le obtained for him and had installed a console hi-fi set
from Columbia Records in August or September, 1959, or at any other time.

Mr, McCaw refers only to a record console.

8l. If Mr. Leeds and Mr. McCaw are talking about the same trans-
action, then upon the documentation submitted by Mr. McCaw, it appears that
Mr. Leeds' facts are in some material respects in error, that the inferences
drawn by him from the facts does not necessarily follow, and that the
inferences contended for by Mr. MoCaw ocan and do regularly flow from the
facts. The only caveat to this aonclusion is that MoOaw, in his statements
concerning the investigation of payola, has made no mention of listening to
the pick hits. '

i

I ———— L




'|..|\.|
=
|

52« The Cormission hz:: no information corroborating Mr. Leeds
statements. Other assertions by ir. Leeds are discussed in the paragraphs
irmmediately following and more light is shed on such assertions.

b. Mr. Fearnhrnasls Fi-f1i:

In a statement dated June &, 1961, Mr. Mel Leeds states, in substance,
that in 1958 he obtained a hi-fi set from Capitol Records for Mr., Fernhead's
office; that Mr. Fernhead did not ask him to do so but Mr. Fernhead knew that
no one nad paid for it and he accepted it for his office; and that later Mr.
McCaw gave the set to his secretary, liss Alfred, zs a present for her
personal use,’

83. Mr. Schaaff's interview was in question and answer form; the
foregoing was a statement made in the course of the interview but not elicited
by a question. The FTC investigation of Capitol Records included the main
office and the Chicago office only aand the files contain no information con-
cerning New York stations; no mention of Mel Leeds or Jock Fernhead was con-
tained in the FTC files regarding Capitol Records s and no payola reference cone
cerning WINS appeared therein., The FIC investigation of Capitol Records did
not include the New York office and operations of the firm. Correspondence in
the LOC files indicates that Capitol Records declined to file information with
the subcommittee on the ground that such action would be onerous and burdensom
to the firm, which stated that it had already furnished similar data to the
FIC. After some negotation the matter was dropped and no list of items was
ever received from Capitol Records by the subcommittee. A file of the LOC
regarding Leeds was reviewed, but contained no data involving Mr. Fernhead.
There is no LOC file relating to Mr, Fernhead.

84 . Concerning this assertion, Mr. McCaw, in his Response of September
6, 1961, refers to the August 31, 1961 affidavit of Mr, Fearnhead. With
respect to this matter, Mr. Fearnhead states in the affidavit,

'"With reference to ., . . the alleged statements by IMr.
Leeds regarding a Hi-Fi set in my office, it is true that a
Hi-Fi set was delivered to my office at WINS in, I believe,
November of 1958, but I could be wrong as to this exact date.
This set was delivered without any authorization from myself
and without any knowledge at that time. Upon questioning Mr.
Leeds as to the origin of the Hi-F1i set, he told me that he
had obtained it from Capitol Records and that it was a gift
to the radio station,”

Also, Mr. McCaw's Response states, with respect to his own activities at
this time:

"It should be noted that in November 1958, when Fearnhead
indicates the set was delivered to Station WINS, Mr. McCaw, shortly
before, had been released from the hospital, and was in Seattle,
Washington, recuperating from very serious injuries receiyed in an
automobile accident, which occurred in the latter part of September,
1958. As a result of the injuries received from this scoident, Mr.

mem to a Commission investigator that

hi-fi set was a gift to the station; that he did a0t request or receive

authorization from Fearnhead to obtain it; and that it was to be a surprise
b" HI"'. Mr o ! : E E
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McCaw was not able to return to his New York office until after
the first week of December, 1958. It should also be noted that
the Hi-Fi set served no function at tiestation. Early in 1959,
long before any investigation of payola practices had cormenced,
the unwanted Hi-Fi set was given by the licensee to the invalid
sister of a secretarial employee of Station WINS,."

85. Gotham contends that the evidence does not establish that
any officer of the licensee "solicited and accepted" the hi-fi set. This is
true. However, it is established that hi-fi set was a gift to the station,
that at about uha time the gift was made by Capitol Records the fact that
it was a gift was known to iir. Fearnhead, then vice-president of Gotham,
who used it in his office. It does not appear that Mr. McCaw inquired intn
the acquisition of the set by the station, although later he gave it away.
Late in 1958 and early in 1959, Gotham and Mr. McCaw should have been aware
that the circumstances under which the station received the gift suggested
the possibility of payola.

¢. Mr, Fernhead's refrigerator:

In a statement dated June 8, 1961, Mr. Mel Leeds states, in substance,
that in 1959, when Mr. Fernhead was in the process of buying a refrigeratnr
for use in his home, Mr. Leeds told him that he (Leeds) could get one from
RCA for nothing fur him; that Mr. Ferneead did not ask Mr. Leeds to obtain
the refrigerator for him, but Mr. Leeds did so and RCA sent the refrigerator
to Fernhead's home; and that Mr. Fernhead knew that the refrigerator was
secured from RCA for his personal use without cost. Mr. Schaaff's interview
was in question and answer form; the foregoing was a statement made in the
course of the interview but not elicited by a question. LOC records show
that a refrigerator, cost $300.65, was given tu Mr. Fernhead on December 12,
1958. (Bruno-New York, Inc., 1nvnica no. 16960).

86, Concerning this assertion, Mr. McCaw, in his Response of
September 6, 1961, refers to the August 31, 1961 affidavit of Mr. Fearnhead,
which states:

"Further . . ., I wish to clarify exactly what happened with
reference to the refrigerator, that in late 1958 in, I belgﬁﬂ, the
month of October while Mr. and Mrs. Leeds were visiting my home in
Mamaroneck, we were comparing notes on the furnishings of our homes;
that in the course of the conversation I mentioned that among other
things, we were buying a refrigerator; that Mr. and Mrs. Leeds said
that they had a refrigerator on order from RCA but that they no longer
needed it; that they had long admired one of our Oriental rugs, and .
Leeds said to me that if I would give him the rug, he would give me
the refrigerator in trade. Nothing was said by Mr. Leeds about his
getting the refrigerator for nothing and I assumed at that time and
always have assumed that he had bought the refrigerator, but no
longer had any use for it himself. The trade was made ... . I gave
him the rug and he gave me the refrigerator. The rug, incidentally,
being a Nichols Oriental rug, was valued by us at between SLOD and
$500, and I believe this was about the same evaluation as placed on
the refrigerator. I certainly would not have given Mr. Leeds a rug



of this value i I hadn't believed I was receiving in return
a refrigerater which had cost him approximately the same amount.
I further catezorically deny that I knew that the refrigerator
was ootained from RCA for my use without cost, and it was
definitely my understanding that Leeds either had becuzht the
refrigerater or had it on crder and had no further use for it.
"Also I have been infeor~ed recently by r. Leeds' present
employer, Mr. Keating, that when Leeds was confronted with the
fact that I have stated above regarding the exchange of the rug
for the refrigerstor, Nr. Leeds admitted to Mr. Keating that
this was the trutn and said that he had forgotten all about the
rug incident when ne made ids affidavit."

87. From the foregoing, it is Gotham's contention that "...,

no charyge of an officer of the licensee soliciting and accepting
a gift from a record company can be established. In the first
place, no gift of any kind was involved because Mr. Fearnhead
paid full consideration for the refrigerator. In additon, Mr.
Fearnhead denies under ocath any knowledge that the refrigerator
was obtained by Mr. Leeds from RCA without cost. Indeed, Mr.
Fearnhead states that it was his definite understanding that
'Leeds either had bought the refrigerator or had it on order

and had no further use for it'", And that "The licensee is not
in a position to state with certainty what the motives or
precise conduct of !ir. Leeds or RCA may have been in this matter.
It does appesr, however, that the transaction reflects no dis-
credit on Mr, Fearnhead and certainly reflects no discredit upon
the licensee which was wholly unaware of the matter."

88. Subsequent to the September &6, 1961 Response of Gotham, the
Commission has received further information respecting this matter. Harry
Becker, Esq., counsel for Mr. Fearnhead, has submitted a letter dated
September 22, 1961 from Joy G. Fearnhead, wife of H. G. Fearnhead. The

letter states:

"In corroboration of my husband's statement regarding the rug
incident I'd like to also recount the situation as I recall it.

"That sometime in October 1958 Mel and Virginia Leeds were
visiting us at our home in Mamaroneck, New York. And during
the evening while we were discussing furniture in general,
we mentioned that we were about to trade in our refrigerator
for a new one.

"Mel and Virginia being newlyweds had been furnishing their
apartment, including many antique accents, and in the living-
room had blue in their color scheme.

"Although I cannot remember just now how it was brought up, I
believe Mel said that they had a refrigerator on order for which

they now had no use, and that they had long admired an antique
blue Chinese rug that we had, and asked us if we would consider
exhanging the rug for the refrigerator.
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"As the values were about the same, the rug being valued at
about LOO dollars, this seemed to answer both our problems,
and we were happy to make the exahange. I believe, as a matter
of fact, that they took the rug with them that same evening.

"I certainly do not remember either on that evening or at any
other time, iMel saying anything about getting the refrigerator
for nothing. Nor did he refer at any time to any deal that he
had with RCA. It seemed a natural thing to do, this exchanging
of rug and refrigerator, as Ginny and I were close friends and
I knew that their livingroom had blue in the color schems into
which our rug fitted prrfectly.

"As you know, we are at present on vacation in a little
Hawailan fishing village named Keahou Bay, and there is no
way of having this statement notarized until we return to
Honolulu at the end of the month. If it is necessary that
this be notarized, please let me know and I will arrange
to have it done at that time."

89. On September 29, 1961, the Commission received the following
further statement from Mr. Leeds:

"It is true: that the occasion upon which the matter of the
acquiring of a refrigerator for Mr. Fearnhead arose on a date
when both my wife and I were visiting Mr. Fearnhead's home and

it could well be on or about October, 1958, It is also true that
Mr. Fearnhead mentioned at that time that he was having trouble
with the present refrigerator in use at his home and was shopping
for a new one. However, it is not true that either I or my wife
on that evening during the visit said to Mr. or Mrs. Fearnhead
that we had a refrigerator cn order from RCA and no longer needed
it. As a matter of fact, we had just been married on June 29,
1958 and at that time my wife and I moved into a brand new apart-
ment at 37 Riverside Drive, New York, which, as a part of the
rental cost, plus an extra $4.00 per month compensation paid by
me to the rental agent, supplied as part of the lease agreement

a brand new refrigerator. The refrigerator supplied by my land-
lord was a white, General Electric, approximate size between
eight and nine cublc feet, whereas, the refrigerator delivered
to the Fearnhead residence was a RCA Whirlpool, spproximately 1l
cubic feet in size, much larger than the one in my apartment,
which kdtchen space could not accommodate a refrigerator larger
than the one supplied by my landlord. In any event, the records
of the RCA distributor in New York, doing business under the name
of Bruno of New York, located on West 34th Street in Manhattam,
will indicate that the refrigerator was ordered in the name of
and for Mr. Fearnhead, delivery to be made to his home in
Mamaroneck, New York. They will also indicate that at no time
was this refrigerator, or any other refrigerator, on order for
myself. At the time when this refrigerator was ordered for Mr.
Fearnhead, from the above mentioned Bruno of New York, I was not
the owner of, nor did I have on order, any refrigerator with any

other firm in the city of New York.



-39(a)~-

Myhen Mr. Fearrhezd menticnsd that he had to go out and buy a
refrigerator becauze the one he was presently using was giving
him trouble, I told him, "Why buy one when I can get you cne

for nothing?" He wented to know from whom and I told him RCA-
Victor would be hap.y to give him a refrigerator at no cost
because of his position with the station as Vice-President.

I contacted Mike Berello, promotion man for the RCA Records dis-
tributor, and Diek Maxwell, field representative for RCA-Victor
Records, and informed them that I would like to get a refrigerator
for Mr. Fearnhead, Vice-President of WINS. Dick Maxwell suggested
the Fearnheads visit one of the local appliance stores and select
the model number, two color preferences and size instructions and
when ['. Fearnhead gave me the necessary information I then called
Dick and gave him the specifications. At no time did I advise

Mr. Fearnhead that this refrigerator had ever, or would ever, cost
me money. He was fully informed that I intended to obtain this
from RCA for nothing.

MJith reference to the matter of the tranafer of a rug from lMr.
Fearnhead to me, I wish to state as follows:

"During our early conversation on this visit, Mr. and Mrs. Fearn-
head both had mentioned that they were considering selling some of
their furnishings and replacing them with othera, My wife and I
then asked sbout the items that they were intending to sell. There
was an uncertainty as to some of them but they were definite about
disposing of the rug in question. e were told the rug was some

. thirty odd years old. They mentioned a selling price they would
ask for the rug but I can't recall the exact amount; however, it
was around the $200.00 figure. We saw the rug, which was a blue,
oriental, approximate size eight by five, on the floor of their
guest room. We then offered to buy the rug, and also a desk which
I admired, and asked them what price they would want from us. They
said they were not ccnsidering selling the desk and as for the
price on the rug Iir. Fearnhead said, "We'll get together on the
price. Don't worry about it." I assumed he did not intend to ask
us the same price he would normally have asked in selling it to a
stranger. The matter was then dropped. It was later in the evening
when the discussion of the refrigerator came up and I mentioned that
I could get the refrigeraotr from RCA without cost. Mr. Fearnhead
then said, "If you gét us a refrigerator you won't have to buy the
rug, you and Gimny can have it as a gift from us.®

"In reference to the probable value of the rug, when I was closing
my home here in Los Angeles, I offered the sald rug for sale and
the best offer I got was $75.00 from a rug dealer who made this bid
At that time, he said that he would be lucky if he could get $125.00
for this rug. The rug is still in my possession.

"When I offered to get the refrigerator for Mr. Fearnhead, I did

not do so in consideration for ths rug. This offer on my part, to
try to secure a refrigerator for him, was done as a perscnal favor
between two friends and nct as a business transaction. The inference




that. the rug was an exchiange fer the refrigerator is a matter
of misinterpretation. »Mr. Fearnhead offered the rug after I
told him I could secure the refrigerator for him. This I
believed to be an act of graticusness on the part of Mr. Fearn-
head. A few weeks after delivery of the refrigeratcr Mr. Fearn-
head brought the rugz to the office for us. It is important

to note that my oifer to get him the refrigerator had nothing
whatsoever to do witl securing the rug, for I was grepared to
buy the rug from him wken a price was established.

"Tt should be noted that the relationship between the Fearnheads
and the Leeds at that time was on a very close and personal basis
and con quently, a number of gifts were exchanged between the
families. As a matter of fact, at the time the rug was offered
to us Mrs. Fearnhead said that she was quite happy about giving us
the rug for it had a great sentimental value to her and she felt
by us having the rug it would still be in the family.

"In ansver to Mr. ifichzel Sulliven's questicn as to whether I
showed ny previcus stztement given to Mr. LeRoy Schaaf, of the
F.C.C., to Mr. John D. I{eat.:'l.ng and/or" Mr. Fearnhead, I wish to
state as follows: .

"It is true that subsequent to my signing the statement made to
LeRoy Schaaf, on June 9, 1961, a copy of this statement was given
by me to Mr. Keating; hm-ravar, I myself never showed such statement
to Mr. Fearnhead. My last contact with Mr. Fearnhead was on his
return to Honolulu when he stopped off in Los Angeles after leaving
Washington, D.C. after appearing before the Federal Communications
Commission sometime in the early part of 1961.

"When Mr. Keating discussed the rug incident with me at length over
the telephone a short while age he inquired as to the circumstances
surrounding it. I then tried to explain the mammer in which it was
received and the way it was offered. Mr. Keating then related to

me Mr. Fearnhead's version of my receiving the rug and wanted to
verify whether I did receive the rug in exchange for the refrigerator
In the final analysis, I told Mr. Keating that I did receive the

rug after the delivery of the refrigerator and also said, in reference
to Mr. Fearnhead's version of the indicident, '"Well, that's cne

way of looking at it." My forgetfulness in not including the rug
incident in my previous statement to Mr. Schaaf, of the F.C.C,

was because I did not consider receiving the rug as payment in
securing the refrigeraotr, and, furthermore, I never expected

to receive payment of any kind fnr securing the refrigerator as

both Mr. Fearnhead and I knew that I was getting it for nothing.”
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cr. Trers is a direct cenflict in the statements of . leeds
and Mr. Fearnhead as to whether MNr. Fearnhead knew that the rsfrigerator
was a gift by RCA, The facts sct forth by Mr. Leeds are very plsusible and
constitute a believeble transzction., At the time the RCA distributor
reported to the LOC, it considered the refrigerator to be a gift and to be
made to lr. Fearnhead. Informaticn in the possession of the Cormission in-
vestigators (which has not been documented) suggests that it was subsequent
to this iransaction when the Fearnheads had their rugs appraised and that ,
they may ot have known tae volue of the rug when they were dealing with
Leeda. This casts docubt on the Fearnhead's recollection of the transaction.

91. Mr, McCaw denies knowledge of the incident and it is true that
the fact are divorced from the cperations of the station itself. A demerit .
can hardy attach to Gotham or Mr. icCaw merely on the basis of this allegation.

92. However, these three instances, occuring between the fall of
1958 and the fall of 1959, each havinz suggestions of the xceptance of
payola by Leeds should have required an inquiry into each instance by Gotham
and Mr., McCaw concerning Leeds. It appears that the ownership and management
of Gotham, which acknowledges awareness of the prevalence of payola at the
time, was not prudent in the manner in which it viewed these transactions. .
This lack of prudent management will be considered with the other aspect of i
the payola pattern of Mr. Leeds.

93. Assertions by Mel Leeds. The following paragraphs discuss o
information submitted to the Commission by and/or concerning Mel Leeds. '
No Raise for lMel Leeds Because of Payola. The Commission investigators
received information from time to time which indicated that about June of
1958 Mel Leeds, then program director at WINS (he is currently awaiting
trail on cormercial bribery charges in New York), requested Herbert Fearn-
head, then general manager and vice president at WINS s to ask Mr. McCaw |
for an increase in salary for Leeds; that sometime subsequent thereto, Mr.
Fearnhead had told Leeds that he had conferred with Mr. McCaw with respect I
to the desired raise, but that Mr. McCaw had refused to give Leeds an ,
increase at the time and stated to Mr. Fearnhead that the reasons was that

he knew that Leeds was receiving substantial money from record companies
and didn't need a raise; and that Mr. Fearnhead so reparted to Leeds.

k. It should be here pointed out that (1) according to Mr. Leeds ,
he was not present during the alleged meeting and conversation between Fearn-

head and McCawy; and (2) no mention was made to Leeds : . .
might have g—n jokingly mads. - |

ﬁ%?h'urrnbarati?a of the statement of Mr. Leeds is the affidavit ' i

of his sister, Florence Leeds Zolkind of New York City. The affidavit, dated i,
February 24, 1961, states, in pertinent part: ?
{

"that sometime during the summer of 1958, her brother told g
her that he had had a discussion with Herbert Fearnhead about an .
increase in salary and that Mr. Fearnhead has assured him that

he would be getting an increase but that he would have %o clear
it firat with Mr. Elroy McCaw; that, at a liicr date, sometime . i
during the latter part of 1958, her brother informed her that Mme*
Fearnhead had advised ... that Mr. McCaw had refused to give him-~:
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- a raise decause he was getting an income from the record
companies; and, Iinally, that, in the early part of 1960,
Florerce Leeds was infcrmed by her brother that Mr, Fearn-
head would be willing to execute an affidavit with respect
to his meeting with Mr. McCaw if Mr. Fearnhead's attorney would
oxay same; but that later she learned that Mr. Fearnhead's
#ttorney had advised Mr. Fearnhead not to execute such an
affidavit,”

96. Also corroborative of the fact that there was a conversation
of the sort related to Mr. Leeds zre the copies of certain correspondence
between lel Leeds and Mr. Fearnhead, on the one hand, and between Mel
Leeds and his former attorney, Louis Bender, on the other hand, which
correspondence indicates that el ILeeds was, in the early part of 1960
(well before the eriminal information filed against him in New York),
close to obtaining an affidavit from Mr. Fearnhead concerning the conver-
sation with Mr. McCaw., Of particular note is a letter from Louis Bender
to Mel Leeds, dated March 2, 1960, wherein Mr. Bender stated that he
understood that he would have an affidavit from Mr. Fearnhead in the next
few days from that time. Also of importance is a letter, dated February 15,
1960, from Mel Leeds to Mr. Fearnhead, wherein Leeds stated to Mr. Fearn-
head that it was most important that Leeds or his attorney receive from
Mr. Fearnhead an affidavit covering the conversation between Mr. Fearnhead
and Mr. McCaw. In connection with Mel Leeds' request, in his February 15,
1960 letter to Mr. Fearnhead to furnish the affidavit, Mel Leeds placed
the date of the subject meeting between Messrs. Fearnhead and McCaw as
being approximately Ocotber, 1958, It apeears that in February or March,
1960 Mr. Fearnhead was willing to give an affidavit to Mr. Leeds about
this matter, subject to his attorney's approval.

77. In the course of the Commission's inquiry, Mr. McCaw submitted
to the investigators a transcript of an alleged taped conversation during a
meeting at WINS on February 3, 1960 between Mr. Louis Bender, Leeds! attorney
and Mr. McCaw. The matter of the Fearnhead-McCaw conversation, among other
things, was brought up. Mr. McCaw states that the only person he discussed
Leeds' pay with was Mr. Fearnhead, who was alwsys pushing for more money for
Leeds; that he cannot conceive that he made such a remark and does not recall
it, the last discussion / appsrently of a raise for Leeds / being over a year
previous, but if such a remark was made, "it would have been in Jest." There
is no information as to whether there were other conversations between Bender
and McCaw.

98 Subsequently, Mr. Leeds retained the services of H. John
Gluskin, Esq., a New York attorney, who submitted to the investigators an
affidavit, dated December 2, 1960, which, in pertinent part,states:

"that sometime shortly after June of 1960 in reviewing with
Mel Leeds his criminal case (the Commercial Bribery charges ),
Mr. Gluskin was told by Leeds of the meeting and conversaticn
between Mr. Fearnhead and Mr. McCaw, in connection with Leeds!'
request for a raise, and particularly the report by Mr. Fearnhead
to Leeds that Mr. McCaw had refused to grant a raise to Leeds
because he was receiving substantial amounts from the record
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ccmnaniess that, reslizing the significance of sutk a statement,
on Yr. McCaw'!s parit, .ir. Gluskin endezvored to ar*sage an appoint
ment with Mr. Fearnnead to ascertaln directly the facts of the
matter; that, finally on September 27, 1960, ¥r. Ctluskin met with
p. Tearnhead in ilew ork City, at which time Mr. Giaclsim did
irquire as to the subjoct meeting and cocnversation between r.
tasvmhead and Mr, [eCrar; thet Mr, Fearnhead stated that he did
agy ip. McCaw for a rrise for il Leeds, and that lr. McCaw
turned down the raise znd stated thal Leeds was making all

vinds of money fromthc racord companies and, therefcre, was not
entitled to a raise, but that ir. Fearnhead was not sure now
+hether Mr. YcCaw wzs seriocus or was jesting when he referred

to Mel Leeds' income [rom the record companies; that lr. Gluskin
asked Xr. Fearrhead :c execubte an affidsvit embodying the

facts surrounding subject conversation with Mr. McCaw; that

¥r. Fearnhezd replied that he would do so only if his attorney,
“r. Henry Hofheimer, would approve same; that Mr. Glusikin .
contacted Mr. Hofheimer at his office in New York Citvy and was
informed by him that he would not permit Mr. Fearnhead to sign
such an affidavit and that Mr. Fearnhead would always be available
to give his testimony. And that Mr. Gluskin in October, 1960
arranged a meeting with Mr. McCew and met him at hs office

on a Saturday about noonj that he asked Mr. McCaw whether he

had such a conversation with Mr. Fearnhead concerning el Leeds
request for a raise and licCaw's refusal to give it; and that
although Mr. McCaw did not specifically deny having had such

a conversation, Mr. McCaw said he had no present recollection
of same."

99, Mr. McCaw has submitted to the investigators a transcript of
an alleged taped talk during a meeting at WINS on November 12, 1960 ( a
Saturday) between Mr. Gluskin and ifr. McCaw. According to the transcript,
Mr. Glusldn stated that Mr. Fearnhead had as definite 2 »ozollection of the
McCaw-Fearnhead conversation concerning Leeds! raise as any man's recollection
could be; Mr. McCaw stated, "In any case, no such reference ever was made and
I don't rerember and I don't think Jock [ Fearnhead/ does";it appears from the
transcript that subsequent to his conversation wi Mr. Gluskin, Mr. Fearnhead
had discussed it with Mr. McCaw, for Mr. McCaw said to lMr. Gluskin "I think
he earnhead/ went on to say that he thought it might have been joking',
to which Mr. Gluskin replied, "He didn't know whether you were gerious or
you said it in jest."; it also appears from the transcript that some effort
had been made by Mr. Fearnhead or Mr. Gluskin at their meeting to have a
three-way conversation which would have included Mr., McCaw and that subse-
quently, after a conversation between Mr. Fearnhead and Mr. McCaw, Mr. McCaw
had telephoned to Mr. Gluskin, but the substance of the latter conversation
is not apparent; Mr. McCaw makes the statement that when Mr. Fearnhead had
earlier talked with the District Attorney on the phone before Leeds' indictment,
Fearnhead then could recall no such conversation; Mr. Gluskin's statements
suggest that he may have had from the district attorney a different version of
Mr. Fearnhead's statement to the D.A.; and throughout the conversation, Mr.
McCaw denies recalling the meeting and conversation with Fearnhead about Leeds'
ralse and states that if it ever occurred, it would have been in Jest.




100- Srom the feregcl- . it appears that Mr. Gluskin's conversation
with . Fesrnhezd ocecurred on . stember 27, 1960; that at that time sone
effort was made to arrange a ~esting among them and Mr. MeCaw; that at
about that date, liessrs. Feesrrnhosd and McCaw discussed the above meeting
and conversation and the subjoct of tho zlleged Leeds' recuest for a raise;
that thereafter ilr. HcCaw contacted ixr. Tluskin by phone, apparently at
Hr. Fearnhead's supgestion, btut the nature of the conversation between
iicCaw and Cluskin is not known; ezd that in October, 1960, lMr. Gluskin
arranged for a meeting with Ir, i20aw. To complete the chronology of
events, is should be pointed cut that, prior to the November 12, 1960
meeting tetween ir. Qluskin ancd Xr, _cﬂaw, iir, Fearnhead appeared in the
Commissica offices in Washington, D,C, on November 7, 1960 and testified
iigcernin; the refusal of the Leeds' request for a raise, among other

ings.

101. IMr. Fearnhead was advised that his statement would be treated
as.though made under ocath, under the authority of 18 U.S.C. 1C0l1. The Com-
mission investigators had been interested in the late surmer of 1960 in
obtaining ir. Fearnhead's version of his meeting with Mr. McCaw and in late
October, 1960 had contacted Xr. Fearnhead's counsel in New York to see
whether a statement could be obtained from Mr. Fearnhead. IMr. Fearnhead
stated, on November 7, 1960, that when contacted by his attorney he
"+ 4+ . was not sure of the exact date involved, and also that the c¢ircum-
stances surrounding this meeting had happened two years before , and /The /
felt that in all honesty he_7 could not give an accurate recording of
what had exactly been said."; that he had ", . . a dim recollection of such
a meeting, but that it had been handled in a very jocular fashion, and that
McCaw had laughed when Leeds asked for a raise, and said in essence, 'You
are probably getting money from the record companies and I don't see why
I should give you any more.'" Fearnhead continued his testimony on November 7,
1960, stating essentially as follows: -

"that Mel Leeds has asked him, Mr. Fearnhead, for a raise
on two or three occasions, and he had passed these requests on
to Mr. McCaw; that, each time, he reported back to Leeds that Mr.
McCaw was not disposed at that time to give Leeds "any such raise";
that he finally suggested to Leeds that the best thing for him to
do would be to go in and see Mr. McCaw himself; that, sometime in
1958, after 5:00 o'clock, one evening, while ha'was discuss1ng with
Mr. McCaw certain phases of the WINS operation, Mel Leeds came into
Mr. McCaw's office, joined him and Mr. McCaw in a drink, and while
all three men were present, Leeds introduced . the subject of a raise
for himself, to Mr. McCaw; that Mr. McCaw laughed and said, '"Well,
you are probably making so much money fromthe record companies that
I don't think yoh need any more money from me'; that Mel Leeds also
treated this as a joke at the time, and the subject was then droppe ;
and, finally, that samatimm.aubsaquent to the aforementioned conver-
sa‘bian, Leeds did receive an increase in salary although Mr. Fearn-
head cannot recall the date of said increase.™ _/

P ST e S S

-!_!-/ According to Mr. Anthony V. Soupios, the Secretary-Treasurer of the Licensee
of WINS, Leeds has the following salary history at WINS: (1) he started Septem=-
ber, 1957 at $8,400 per anum; (2) he was increased in November, 1957 st $9,180
per amum; (3) he was increased in March, 1958 to $1L,340 per anum and, finally,

he was increased in March, 1959 to $1T,966 hO per anum, _j
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In nis testimeny, . Fearnh:.c acknenledges that several months prior to
the end of Lugust, 1940, bub rubseguent to Leeds! indictment, Leeds had tried
to get an affidavit from Fearnnead relating to the Tearnhead- il aw meeting

about Leeds' raise, It also fspears that Leeds asked for such an affidavit
late in August or early Seplzsrber, 19480, Mr. Fearnhead also states that at
the time he saw Mr. Gluskin (September 27, 1961) he was in New York for two
weeks; and that he refused +o Sive Mr. Gluskin an affidavit, *. . ., the
reason baing that I was tao nezy apvoat the lansuaze that was being used,
and I w35 not prepared, and I didn't know the date, morevoer, and I would
Just ratiner not do it." Mr. Fearnhead states that he saw Mr., FcCaw twice
in Septermber at this time: +hst vhey had breakfast one day, taat they

met at WINS probably that or the next day, and he thinks they had dinner
the night he left. Mr. Fearnhead had talked on the phone from Washington,
D.C., with Mr. McCaw on November 6, 1940, but the substance of the conver-
sation is not reported.

102. In an affidavit filed with the Commission on January 16, 1961,
Mr. Leeds states, with respect to Mr. Fearnhead's reporting to Leeds of the
conversation with Mr. McCaw, that, when Mr., Fearnhead reported the foregoing
to Leeds, there was absolutely no mention by Mr. Fearnhead of the possibility
that Mr. McCaw was joking when he alluded to the record company payments; and
that, in short, the subject conversation was relayed to Leeds by Mr. Fearnhead
in dead seriousness at the time in question and was reported as the only
reason why Mr. McCaw would not give Leeds an increase at that time,

103« The Commission has been informed that Fearnhead’s attorney was .
negotiating in March and April of this year with the District Attorney for
Fearnhead to come to New York to make a statement s which would be contrary
to that given to the FCC, his appearance being conditioned upon the arrange-
ment that Fearnhead would receive immunity from the FCC. When advised that
such an arrangement could not be made, Fearnhead appeared before the District
Attorney in early June and gave a statement exactly the same as given to the
FCC.

104. The matter has also been discussed with Mr. McCaw at conferences
commencing with March 1, 1961. He has consistently maintained: that he does
not specifically remember Mr., Fearnhead's having asked him for a raise on behalf
of Mel Leeds; that, if Fearnhead did ask him, or even if Leeds asked him direct,
he does not remember msking any statement about Leeds!' income from the record
companies; and that, furthermore, if he did make any stalement about Leeds!
record company income, said statement must have been made in jest; that kidding
about payola was done all the time and is still being done,

105. The subject matter discussed above has not been specifically
pointed out to Mr, McCaw or Gotham either in the Commission's.letter of July 6,
1961 or August 22, 1961, and there is no statement by the licensee concerning
this matter in either of its responses. However, the matter has been fully
discussed with Mr. McCaw and it is not believed that further comment on his

part is a necessity.
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1C6. The issue which is questioned here (knowledge by WINS of
payments received by Mel Leeds in the nature of payola) is crueial in the New
York proceadings against Leeds and for which he has been indicted. The Com-
mission had information that Lecds has continually tried to secure a dismissal
of his indictment on grounds of «xnowledge on the part of WINS and he and his
counsel have appeared before the District Attorney on several instances for
questioning with respect to such knowledge.

107. That there was o reeting between Mr. Fearnhead and Mr. McCaw,
either with or without the presence of lir. Leeds, appears to be indisputable
in light of the statements of Leeds' sister and Mr. Fearnhead. One of the
cuestions which remains is whether the remark by Mr. McCaw was made in a
facetious manner or not. In eveluatinz the information before the Commission
coensideration should be given to the fact that Mr. McCaw's remarks were
alleged to have occurred at ths end of the day and in an off-hand menner.

For these reasons there is a hasis for consideration that the remark was
intended to be facetious. On the other hand, in the course of interviews
with Mr. McCaw by Commission investigators, the investigators zre of the
view that he is serious type of person who maintains complete control of
himself and his emotions although he has made a funny quip or facetious
remark during interviews when talking off the record or in chit-chat at
the end of the interviews. If not made facetiously such a remark tends
to show that Mr. McCaw in 1958 at least suspected that Mel Leeds was
accepting paycla, and that he was attempting to draw out Mel Leeds concerning
the matter of payola. In either of the latter statements, the remarks of
Mr. McCaw tend to show an awareness in 1958 of the problem of payola and

" specifically with respect to Mel leeds.

108. That the licensee attempted to induce Mel Leeds to arrange for
participation in the profits of record companies for the mutuzl -enefit of

Leeds and the Ticensee, Tieing Into Record Company Profits. 1n a3 memcrandum
dated November 2, 1959, from Hap Anderson to HE? Leeds referring to a meeting

on that morning, the following paragraph appears:

Record Companies: Elroy would like to have you set up ways
and means of tieing into record company profits. He has sug-
gested that this be done so that a percentage of the profits
would accrue to you.

In explaining the meaning of this paragraph Hap Anderson in his affidavit of
January 7, 1961, described the paragraph as referring "to WINS securing
Record Company advertising", and in a separate detailed explanation stated:

- "For several months prior to the above date, we had held many
discussions regarding the possibility of Payola being present in
radiogstations in general and Radio Station WINS in particular. To

+ the best of our knowledge, we knew of no existing cases. However,
- we felt we should take every precaution to insure against the
possibility of its occurence. _
"It was in the light of these past discussions that we again
delved into preventative measures in a meeting held Friday evening,
’ . October 30, 1959. At that meeting it was suggested that means be
« developed for diverting record company promotional funds into
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sudzets wihdch ccould be cenvoriad into regular radio soot advertising.
"3 copy ol this momo {overber 2, 1959) was given to Mr.

eoserh Stong, assistent New Zors City District Attorney, together

with a full exolanation o7 22 backyround and rmeaning of its con-

tents., In sdditicn the sus ezt wes covered in my testimony before

the Craznd Jury." '

On larch 2L, 196l, Anderson tr:=ified zimilsrly =nd stated (Tr. 56):

¥ X The terminolc; I used, avparently, was very unwise, but
in 1izat of the mmctings that we had had vrior to this time I
could see no area of misuncerstanding cn ¥el's part in just
recounting item bty iten whst we had gone over in the meeting

the Friday before,

A memorzndum for November 2, 195%, lrom Anderson to l%cCaw, dated Novenber 3,
1959, wzs located in the WINS files and in part states "ent over the wvarious
orogramming features vou were interested in with el Leeds . . . The analyzation
of the record business and to hcw we could share in their profits." Another
document was found containing instructions for the establishing of rste card
charzes for the szls of time to record companies. The document, however, was
undated and had no saluteticn indicating it had ever been issued. Hap
inderson's dsily report to iir. licCaw for November 17, 1959, contzins this
paragraph:

"Record Compzny Formla

Spoke with J7i regarding a formula and statement for the
purpose of charsing record companies a set amount for the
playing of their records and the plugging of the same."

109. According to the testimony of Mr. MeCaw and Mr. Gorman on March
1y, 1961, and subsequent statements by past and present staff members of WINS,
there had been staff discussions as to the best method of legitimatizing the
record company promotional funds by the sale of broadcast time. These dis-
cussions began in early September shortly after an article on payola appeared
in Broadcasting magazine for August 31, 1959, #/ in which a reference was made
to the attempt by KDAY (in which McCaw then had an interest) to sell time to
record companies, When McCaw was asked to explain the meaning of that part of
the November 2 memorandum which reads "He has suggested that this be done so
that a percentage of the profits would accrue to you," he stated that Leeds
had the contacts with record companies and their representatives; that due

%/ DAY, incidentally, is one of those stations that have tried to skirt the
payola possibility by selling time outright to record companies and letting them
program it with their releases. Mr. Phillips hasn't had much success on that
score, but he thinks this is because he hasn't had much time to work on it. He
still feels it would work if someone took the time to pitch it to major
manufacturers. »

SR




o

to Leeds' contacts Leeds was in 2 position to nezotiate the sale of time to
record compunies; and that if such sales were made leeds would receive a com-
mission in the same manner as a WIS salesman., !McCaw admitted that Leeds
had never acted for the station previously as a salesman.

110. In its Response, Gotham submits, in addition to the foregoing
documentation, a copy of Mr. Anderson's daily report for February 9, 1960
[ apparently typed on February 15, 1960 7/ which states, in part:

D.A, "JEM, Lee Gorman and Albert Felix and myself met with Mr.
Stone and his two assistants, Davidowitz & Hammer. We
discussed as clearly as possible the chronological events
concerning the payola situation as per!:ins to WINS. At
this time they were advised of the memorandum of Nov. 2
which I wrote to Mel regarding the cooperation of Mel in
obtaining advertising monies from the record companies.
Mr. Stone asked Mr. Felix to provide him with such a
memo. At that time it was set up for JEM and myself to
appear before the Grand Jury on Thursday . the 1lth."

Additionally, Gotham refers to the following statement made by Mr. Anderson
when he testified on March 1l, 1961, referred to above (Tr. p. SL):

e s e —

"The next one é’hﬂeting_7 that I recall, of a meeting of any
importance, was after the story came out following the Todd Storz
Music Jamboree or some sponsored music jamboree in Florida when
there were a lot of accusations made, and I think it was on booze,
broads, and I forgot what the other 'B! was, but there were three
B's on it, and at that time Elroy McCaw brought to our attention
the fact that in KDAY, in Los Angeles, which he owned, they v
tried to circumvent the possibility of payola by instituting a
payment on the regular rate card as a regular advertisor
by the record companies, which eventually didn't work out but
it gave us a start on trying to think of some way in which we
could divert money, if there was this much money going around,
or why shouldn't we have it through legitimate channels, accruing
to the ownership and the station?

"I think the next time we got into the payola bit, that I
recall, was the 30th of October, which was a Friday night just
before Mr. McCaw left for Seattle in which he, Mel leeds, and
%~ myself had a discussion on several items and which was followed

“_l.w:"l.. i il

‘e up by the memo which you have on Monday, November 2nd.
T T
"And, again, it was a case of trying to explore the possibility
of approaching the record companies to buy spots, plugging their
: label, plugging their stars, and keeping it on a legitimate basis.

"Naturally, with Mel being the program director, he knew the
record promoters better than anyone else. So it was deemed wise
that he would be the contact man with these people and to use the
exact same rate card we used for every other advertiser, and to be
paid on the same basis of what the salesmen were for any business v
which resulted in this. . . . 0
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- wnfortunately, before we go implementing it everything else
broke loose and rotning was done on it by mail."

Reference is also made to tnis further testimony of Mr. Anderson on March 1,

1961:
*T will show you 2 memo, dated November 2, 1959

[ Harrington / )
tice one paragraph on the record

from you to Mel Leecs and you %will no
companies --"

[ Anderson / "Right. This is the ore I was referring to."

Harrington / "Yes. Uas the discussion that you have just given
explanation for that paragraph?" P
[ Anderson_/ 'Yes. Tes, it was. The terminology I used,
apparently, was very unwise, but in light of the meetings that we had had
£ misunderstanding on Mel's part

prior to this time T could see no area ©
in just recounting item by item what we had gone over in the meeting the

Friday before.,"
Vi Harrington / "Yes. Mel Leeds wWas at that meeting the Friday

tous in t

before?"

[ Anderson / "Yes, sir,"

Harrington 7 "Had he been in on any of the other discussions
as to selling of time to record companies?"

"Yes. In the latter part of August or the first

' i Andersnnh]
part of September, when Elroy brought up the recounting of KDAY's attempt
lated in this payola story in broadcasting."

to sell time, that was Tre
Commencing at page 75, Mr. Hunter and Mr. Harrington of the Commission's
staff pursued this same line of questioning:

[ Hunter_/ "Now, I would like to go to the meetings that you
of that memorandum, in which you, I

held prior to November 2nd, 1959,
understood you to say, had discussed how you could channel moneys into

ownership by record companies.”
£ Anderson / "Thatis through advertising, yes."

e "Through advertising. Actually, how many meetings
were there prior to that November 2nd memorandum?"

e TY A L o SGELNC rp



tnderson / Yell, the ome full scale meeting was zround the
first of September, ~Again, zollowing tnis article of Broadcasting which
outlined what KDAY Station was doing in Los Angeles,

| "Prior to that and following that, it was mentioned on several
occasions but not that deeply, such as Elroy asking me:

'Have you figured out what type of a packaged plan to set up
in selling advertising?!

'Have you figured out whether it would be best to have the
advertising appear before the record of that same company or completely
independent?!

"I mean, questions such as this. I can't pin point the dates."

/ Hunter 7/ "Can you pin point who else, other than yourself
and Mr. McCaw, attended these meetings?"

ﬂndersnn;7' "Yes. Lee was there on occasion, as I recall.
¥Mel, I know, was. There was one meeting whereby Charles LelMieux, who
was the then sales manager of the station, was brought into the dis-
cussion from the standpoint of setting it up in the sales department.”

Hunteqi? "Mr. Leeds was there at the same time that Mr.
LelMieux or whatever his name is --"

[ Anderson 7 "LeMieux.,"

[/ Hunter 7 "e- was also there?"

[ Anderson 7 "Yes."

[ Herrington / 'Was that meeting after November 2nd?"

Anderson / "No. That was prior to November 2nd. That was
after a long, full scale meeting we had around the first of September
or somewhere in that area,"”

Hunter "Can you pin point who was at the full scale meeting?
I assumed 8 involved more people than some of the other meetings?™

Anderson / "Yes, and over a long period of time. You must
understand, and I am sure you do, after being out there, that we are subject
to interruption quite frequently, and go back into session and it is pretty
hard to pin point who was there at one time and who was there at the other.
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would be cmitted; that it was no more than a direction to Leeds as progran
director to develep ways whereby record promotion roney could be channeled
into regular adveriising budrets; and that Leeds, as program director, would
receive a regular sales perccntage commission on the resultant time sales.
In essence, to have Leeds seclk ic establish a method whereby WIS could sell
time to record companies so thzh their new record releases would receive
broadcast exposure, thus minimizing any incentive for possible payola
practices. It is also pointed out that this type of format was not new

to the licensee who had experimented with a similar plan at Station XDAY.
snd, £inally that in view of the extensive discussion of that matter it

is believed that any interferences which micht have been drawn from the
WINS file, Standing alone, have been considerably disregarded.

112 {Preliminery Conclusions) In view of the facts as to payvola
and the threat of impending investigzstions both in Congress and by the FCC,
it is difficult to believe that WINS at this time was embarking on a plan
to obtain payola for the station itself. [Hence, the explanation that the
plan was to legitimate promotionsl funds by selling tine is a reszconable
one. Except for the fact that el Leeds has stated that his interpretztion
of the psragraph was that it gave him carte blanc authorization to make such ¥
deals and benefit the station financially as well as himself, the Commission
has no testimony or documentation which would anpear to controvert success-
fully the construction placed on this matter by the licensee. It appears
that -except as this matter may tend to indicate some knmowledge on
the part of the licensee that lLeeds was accepting payola, the matter ought
not to be pursued further.

113. Other matters concerning lel Leeds. In order to submit to
the Commission all information which may be pertinent with respect to lfr.
Leeds, the following are of interest. Leeds and the Thunderbird, In 1958
(while H. G. Fearnhead was General Manager ol WINS), Mel Leeds acquired a
new Thunderbird. In supporting his claim of vigilance against '"payola,"
Mr. McCaw stated (Tr. 137-1L1) that he was suspicious as to how Mel had
obtained the car and asked Fearnhead to find out whether Mel had bought it
or what. At Fearnhead's request, el brought in to Mr. McCaw evidence to
show that he was financing the purchasse of the car with a bank loan. Mel
Leeds has a different story as to this incident which negates McCaw's
interest in checking on payola at WINS. Mr. Leeds stated that at a party
given by friends of Mr. McCaw (Mr. and Mrs. Rosenthal), Mrs. Rosenthal
told Leeds that McCaw had mentioned to her that Leeds had a new Thunderbird.
Leeds resented the apparent inference that the car represented payola, and
on his own initiative he showed the bank loan papers to both Fearnhead and
McC aw, :

11L. At the conference on March 1, 1961, McCaw told of visiting
Leeds' apartment and questioning him about the apparent expensive furnishings.
McCaw also discussed Leeds' acquisition of a new Thunderbird which resulted
in Leeds explaining to McCaw the purchase arrangements. In answer to the
question as to whether these events created suspicions in McCaw!g mind of
Leeds accepting payola, McCaw stated "I had recurring suspicions as far as
Mr. Leeds was concerned. And very time anything would seem to coms up,
some reasonable explanation would be made about it. As I say, just the way

he handled the Granger situation, just the expression on his face and the
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Leeds with thz Dolice was made on t'is same dzy. The definite date stated
of Decerne_ 1., 1959 negetes tie thouzht that the ilovember 23-d memo was
referring tn <he Bosco incidernt. As opposed to }lcCaw's inference that
Leeds ollsk have cooperated with the police so readily if he hzé been
guillty ol payola, it may be zscumed that Leeds having made his revelations
to Gotham on November Z0th had nothinz to lose by ccoperating with the
police on December 10th.

117. The Zosco incident toolk place in ]ecewmer, 1959, 3Bosco
was indicted, pleaded guilty, and was sentenced in May, 19260. According
to ir. Jﬂseph Stone, Issistant Jistrict Attorneyr, when Mel Leeds made
his complaint at the precinct h2 was brouzht over to lMr. Stone and cues-
tioned by nhim in the same room where an accountant working on the payola
investigation was at work. ™hile Mr. Stone was interviewing llel Leeds,
the accountant interrupted and zsked el Leeds cuestions relating to
payola., Ir. Stons moved his interview of lir. Leeds to another room and
waen he later asked the accountant the reasons for his interruptions the
accoutant advised that llel Lzeds' name appeared in many of the record
companies! books as a recipient of payola. Hence, ir. Stone received
information of the Bosco case and the fact that el Leeds was actually
receiving payments from record companies on the same day and, of course,
ﬂré Stone denies ever making the staterments attributed to him by Mr.
ciclaw.

118. There is, of course, a direct conflict in the statements of
Mr. HeCew and lfr. Joseph Stone. It may be pointed out that in the trans-
cript of the conversation between Mr. Cluskin, asttorney for Leeds, and
ir. YeCaw that Mr., Gluskin indicates he was of the opinion after talking
with !, Stone concerning the Bosco incident that Mr. Stone msy have had
a better subjective reaction to WINS at the time Leeds talked with him.
The precise reasons for Mr. Gluskin's view is not given in the transcript.

119. It is, of course, possible to speculate that the Bosco inci-
dent resulted from the hiring of the public relations concern in
October or MNovember by Gotham for the purpose of improving the image of
WINS. This matter is discussed in (para. 158, et seq., infra.) 'There is indi=-
cation that WINS may have considered making Leeds the scapegoat for payola
at the station and that this was one of the steps to make him the scape-
goat. On the other hand, it can be speculated that by having Leeds
turn in a would be "payocla blackmailer", the status image of the station -
would be improved. However, on the uthur hand, on the basis of infor-
mation before the Commission at this time, thaaa are ntrintly'spaaulativa
matters and are not susceptible of proof.

120. That the licensee had been informed that Ronnie Granger had

been paid a record manufacturer ror the "plu T of 1ts records. .in
the faEEar part of May, 1959 lir. HEan'recefvEH a.§EEEEr dated May 19, 1959

from Maurice Joachim. It stated:

'"We regret to have to bring to your atteition a matter which
involves Ronnie. Granger, music librarian at your station.

"The attached letter to the undersigned from Jim Grubble
who contracts radio stations for the airing ol our records,
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- "T took [». Zonnie Grancer to lunch in March of this year
and ~ave him copies of 211 Szatry and Hostalgic relcases znd
uzgested that we would be glad to have him serve in an advisory
noacity with Creative Record Interprises, Inc, and help us in
vine selection cf nmasters, in distrioution and other pertinent
matters. For this service, ne was offered a part interest in
the company. He said because of his coming marriage he would
rather have money thzn an interest in the company. And we
would pay him monthly for plugs on WINS and e2lso to meet with
us from time to time. 'Je have set several appointments with
him which he didn't 3ep znd also none of us who have monitored
have heard any of thc records pluzged.

1 O

"ir. Joe Hintz aad I czlled on Mr. Granger on April 12, 1959
and gave him $100 in cash. Ve both have taxen recrods to him also
have set appointments with him which were not met even after several
telephone calls,"

121, Cranger=-Joachim Incident. Both Ronnie Granger and Jim Grubble
were interviewed bﬁ_ﬁnmmissian investigators. Grubble stated that the money
was paid by him to CGranger in the presence of Joe Hintz in the offices of
WINS for consultation services by Granger such as giving advice on the merit
of their company's records and certain tapes and that he (Grubble) was so
naive as to payola at that time that he didn't know he was doing anything
wrong and didn't attempt to concesl the payment. GCranger in his interview
gave the same account of the services he was to perform but places the payment
elsewhere with no one else present. Due to lack of interest on Granger's
part, Grubble made no more payments although it was to have been a continuous
arrangement each week with offices and a secretary furnished to Granger.
Granger claims this was the sole payment as additional records and t pes were
not made available to him. Although both Granger and Grubble would make it
appear that Granger was hired zs a consultant, Grubble's letter indicates
that payola was involved when he states ". . . none of us who have monitored

. have heard any of the recards plugged."

122, On May 22, 1959 Mr. McCaw wrote to Mr. Joachim:

"Thank you for your letter of May the 19th. We are
naturally disturbed by the information contained therein and

intend to investigate the matter.
"We will be in touch with you shortly."

In a letter dated Juns 16, 1959, Mr. Joachim writing to Mr. McCaw stated
(Exhibit 3):

"I received your letter of May 22nd and am wondering if
there are any further developments in regard to the matter of
the money paid to your musiec librarian.

"You advised that you would be getting in touch with me
shortly, hence this letter.

"I would appreciate an early reply."
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in Granger and confront him witin it,." %8¢ and I said
that I would prefer not to tin ow hand at that point,
tut he was vndsr suspicion and I weuld like to find

out wnat otner indications that there might be whether
this might be true in this case or in any cther case.

I don't recall these svecific people we checked with.

I do know that we made it a subject of some discussion
and some calls to try to find out if there was anything
else to indicate a similar pstiern of conduct.

WVno made these calls or contacts?
Well, I made at least one call cn it.

Was that in an attempt to reach Joachim or some
other person?

Yes, to czll ¥r, Joachim and then I referred it to
Mr. Leeds.

. w # #

Yes, sir, but I do not recall that we felt that the

thing to do was to - and Mr. Leeds recommended this

course of action himself - was that we move nim out

of the position where he could be in any position to
take payola if he were.

We were very reluctant to, first of all accuse him of
it or fire him because of it for a couple of reasons.
One of them was that his being colored and having had
the previous experience with the touchiness of NAACP,
we were not about to fire him, because whatever the
reasons, we would be subject to a barrage of the same
kind of thing that we had before when we failed to hire
somebody.

And I felt that the moving away from that would be the

easiest and best way to do it when you couldn't conclusively
prove that he had been guilty. The letter itself was very
vague. It sasid, first of all, that they had given him money.
They mentioned the fact that he was supposed to consult

with them and also to give them some plugs, and that he had
not consulted with them and that he had not had any plays

on the air.

¥ 4t 3

Now, you, in effect, turned it over to Mel Leeds. Is
that a proper characterization of the steps you took?

- i
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June 6, 1959, and did not retura to trz station until two weaks later; that
irmedistelly after his return, ho was ++zasferred from the usic Department
to the News Desartmant; and thst on Julyr 8, 1959, he resigned.:/ Gothan
states that six weeks after Wil.3 was advised that its record librarion
might be involved in payola, ths record librarizn was no longer with the
station.

(b). It is Gothan's view that upon the information before it,
the licensee rust be deemed to have scted properly in the handling of
the Granger metter; that a responsivle employer does not dismiss
swimarily an employee who has performed nis job and duties zdequately
on the unsupported statemert of a complete stranger; and that the licensee
cennot be criticized where he acts premptly and effeciively to transfer
an employee from a sensitive nosition upon the word of others. That although
Cranger had contact with station's music programming, the licensee had
no knowledge that he influenced that preparztion or presentation of the
breoadcad material or that he received monsy or other valuable consideraticn
Irom sources ocutside the station., That in view of the corrective measures
taken by the licensee, it would seem thst the "Granger incident" has been

definitely resolved.

129. In a notarized letter of August 6, 1960, addressed to the
Commission, McCaw stated with respect to the Granger-Joachim incident:

"Sometire in May cr June of 1959, we received an indication
that lr. Granger may have accepted payments frcm 2 record
supplier. e promptly undertook an investigation of the
matter but were unable to substantiate this charge in any
degree which would have justified the man's discharge."

In an affidavit of January 7, 1961, stated with respect to the same
incident:

"Upon receipt of the correspondence from Mr. Joachim

I attempted to investigate the charges. An effort was

made to contsct the persons who wrote the letters. The
efforts failed because no one answered the telephone

at the addresses and places listed on the letterheads."

HeCaw's testimony on March 1L, 1961 (Tr., pp. 99-10L) was similar to
nis statements in the affidavit of January 7, 1961, and he stated that
it was not the intent of the August 6, 1960 letter to imply that a
broad investigation had been made and that it was not the intent to
try to develop a case which we could use to bring charges against him.

(Transeript, pp. 104-105).

%/ Mr. McCaw, who attended Granger's wedding, stated that he was impressed
with the lushness of it. The fact is that Granger's wedding and-European
honeymoon were not in keeping with the salary has a WINS employee, He re-
ceived the following salary: in 1957 -- $L4,699.3L; in 1958 -- $L,712.97;
iF 1959 (tﬂ JUIY B: 1959} — $E,6E?.ﬂﬂ.
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IT. Cbther Darols In—ostisriions by WINS in 1959 - 1960; ond

Tnconsistencies zndé Possicle " Esrecrecencatlons.

131. In an affidavit exesuted on Jamary 7, 1961, Mr. McCaw
stated that during the fall of 1959, el Leeds informed him that he had
been receiving consultant's fees from certiain record companies, and that,
as a result of this disclosurs ty Leeds, %. lMeCaw and other executives
at WINS investigated the possibility of payola with respect to Leeds in
particular,

132. Mr. Leon P. Gorman, assistant to the President of WINS,
executed an affidavit on Jemuary 7, 1961, to the following effect:

that sometime in September of 1959, he was specifi-
cally assigned the task of mekihg a definite and
personal investigation regarding payola amengst any
ncabers of the WINS staff; that during the course of
this investigation, he talked with executives of such
New York record companies as ATCO, Jet, Laurie, Iondon,
Joy, Atlantic, Decca, and othersy and that, as a result
of his personal ecntact with the executives of the afore-
mentioned record companies, Mr. Gorman was unable to
document any instances of payola to any present member
of the WINS staff, but that he did see documentation of
a payment to a former employee, later ldentified as

Granger.

133. Finally, Mr. Harold E. (Hep) Anderson, General Manager of
WINS, executed an affidavit on Jamuary 7, 1961, wherein, among other
matters, he stated that, the week following November 20, 1959, he con-
taoted management pecple at London, Carlton, Atlantic, and ROA Records
in an attempt to determine whether they had ever paid payocla to any
members of the WINS staff, and that the answers from each executive at
the respective companies was the same, namely,,that they had never at
any time pald any employee of WINS to have a record played or selected
as the hit of the week.”

B

134. ghertly after January 7, 1961, executives of ATCO, Atlantic
(same as ATCO), Laurie, London, Joy, and Dececa Regord Companies were inter-

viewed in New York City, to ascertain whether and/or when Mr. Leon Gorman,
or any other representatlve from ¥ , persopally contacted any of them
as to possible payments made by the sald companies to Mel Leeds, Ronnie
Granger, or any other persormel at WINS. In each case, the executives
stated (most of them in affidavit form) that at no time had a representa-

|

tive from WINS management or in particular Mr. Leon Gorman, ever personally

contacted, by telephone or otherwlse, any exeoutive of their respective

e i I
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previous position tio cnly one I reported to
was me and at the end of the doy I talked—=l
didn't get into thes habit of doing it. It is
unfoartunate, but I know at one stage there I
did quite a series of daily reparts that I
gave to the Secretary and it could very wall
be that there will be some written specifics
on 1t, (Tr- 36)

Qe But you do recall m-'-ing son2 noies of your
conversations with rcocrd diziitutors and
manufacturers which ycu, at this point, bave
not determined whethz* you £till have those
notes or that you think you &o have them?

A. I have not determined whether I have them or
not, but I think I may have them.® (Tr. 36)

135. Although not reflected as a specific request in the transaript
- 1t was agreed to by all parties thet Mr. Gorman would make a check of
station files and his personal records and furnish a oopy of items
bearing upon his payola inquiry and showing pames of persons snd
companies oontacted by him. |

1372 On March 20, 1961, Mr. Michael H. Bader, an attorneay for
Elroy McCaw, called a member of the staff of the Complaints and Ceapli-
ance Division and stated thag Mr. Cormen had just inspected his perscnal
dlery and had found therein the names of soms record company peocple whom
ke hed persanally ccatacted during his payola investigation for Mr.
MoOaw at WINS. According to Mr. Bader, these names whioh Mr. Gorman
found in his diary coused Mr., Gorman's memory to be refreshed and, after
"racking his brains® he was able, in turm, to recall oertain other mames
in addition to those which appesred i1 his diary. In sum, the names
whioch Mr. Corman ocams up with were the following:

Ben Rosnar - ROA Viotor Records

Irwin Gerr - ABO Paramount Records

Roberta Kravits - Arliss Records

Joe Rene - Balltone Records

Roy Kohn = Robbins Flest (msis publishing)

Bernie Lavrence - Fraise Records RE

a::llﬁrludo- Reoards .

o te what the ox céRtacy ware, whiolh names

. Gorman's notes or diséy, or that these were perecned

danteots (not by phone) but that from what Gormsn had seid Bedas.

th:ntmhndm made Gy telsphons, Mr. Bader.

names fwrrished were cnes with respeat to which
omrtain as to his contacts. _ﬁ p




sersonally vicited her and ropounded tha question; and (3) according
to 1. Renzy, he sccidentally caw Mr. Cocomon in a recording studio at
arother reccrd ceopany, in August of 1959, and it was there thci M,
Gerzan gokcd hin the question; furtherr:-e, at the time, Mr. Rcne was
connected :'ith Claro Records, not Eslltone. It should be noted that
each of those four record people intervieved were specifically asked
if he or she had discussged this ra’ter with Mr., Corman or amy other
WINS executive since the reportei conversations with Gorman. Each
replied in the negative.

141. At the canference oz March 1llj, 1961, Gorman also listed
Jack Waltzer and mg %mﬁ of w'E‘lFl, Iﬂﬂl‘- Wizz Rﬂﬂrdﬂ_‘ and
Mohawk Records as persons he had interviewed during his investigation.
It was from them that he saw the evidence of a payment to Granger
(Tre 9, 10-1L, 15-16, 38-41). Waltzer has given us an affidavit that
the visit by Gorman was in May or June, 1959, which would place it at
the time of the Oranger-Joschim incident. However, he was undertain

. 85 to the date, and both Mel Leeds, Germean (Tr. 11) end Corman's diary
"place the visit in October.

)2+ While Mr. Hunter and Mr. Curtis were in New York a station
Tfile pertaining to "Payola Investigation” was examined on March 22, |
‘1961, and included a copy of a letter dated March 17, 1961, from Mr,
/Gorman to attarney Bader which is reproduced here in toto, Ihis is

with further reference to .ir, Tader's phone c2ll to Commissicn in-
vestigators on ¥arch 27, 1261. The letter is as follows:




~ that he was certain of from memory. 43 Mr. McCaw had not been present
| during the latter part of this interview, Gorman's attention was not
directed to his letter of March 17 at this time and he left the roome

145 Mr. MeCaw was then questicned conecerning the March 17
letter and stated that he had not seen the letter before it was sent;
that he had read it in going tlwough his review of current station
activities; that he had noticed the reference in the letter to a
personal diary, and that he had been curious about the diary but had
not discussed it with Gorman. Mr. McCaw was then advised of the con-
flict between the statements made by Gorman during the interview and
the contents of his letter to Bader. Mr. Gorman was recalled and in
the presence of MeCaw the notation made of his answer during the inter-
view was read back to him and he again affirmed that he had no notes or
diary. Mr. Gorman was then confronted with the copy of his March 17
letter. Gorman then stated "You didn't show me this before," and "I
don't know why I said that" (referring to the diary reference in the
letter). At this point Mr. Gorman was reminded of his having read
Section 1001 of Title 18 cf the Criminal Code on March 1L, 1961 and
that his replies should be governed accordingly. IMr. Gorman then
stated that, in fact, he had no diary cther than a diary maintained
three or four years ago concerning tax matters; that his reference in

o g

his letter to a diary was completely in errory and that if he were put -

under oath, he would swear that he had no diary. At this point it was
requested that Mr. Gorman submit a sworn statement to the Commission
explaining the apparent complete contradiction in his answers to the
Commission's investigators and his March 17 letter.

16, The following day, March 23, 1961, a meeting was held in
Mr. McCaw!s office at his request, The events and conversation which
occurred at this particular meeting, as reported in M. Hunter's and
Mr. Curtis! notes, follows verbatims

Present were Mr. McCaw, Anderson, Gorman, Bader (attorney
Mr. Anderson had sent him a memorandum (or letter) which
described what occurred and the gist of conversations

when he had visited the D.A.'s office on Friday, March 17,
1961 and that he (Bader) was claiming confidential privilege
with respeot to this commmnication as it might involve per-
sonalities into which his olient should not be lnvolved.

In lieu of the commmnication an affidavit was prepared by
Mr. Anderson which recited his attempting to locate a one-
page summary of music sheets in the D.A.'s files and certain
other subjects which had been discussed. (This affidavit
was furnished later.) Next Mr. Bader stated that he would

= ]
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« Anderson! s_Affidavit and Testimony on Contact with Record Oompanies.-
his affidavit of January (, 1ytl, Hap incerson stated that he had "
- contacted the four record companizs (London, Carlton, Atlantic and RCA)
| for whr::m Mel Leeds had stated he worked as a consultant, in order to
, determine whether they had paid consideration to any members of the WINS
* staff. He stated, "The answer from each was the same-~that they had
never at any time paid any employes of WIUS to have a record played or
selected as the hit of the week." However, in his testimony on lMarch 11,
1961, Anderson stated that London and Carlton had said Mel Leeds worked
for them on a straight consultant tasis and had nothing to do with the
play of records, but that Atlantic and RCA told him their records had
been subpoenaed and they were not interested in talking to anyone (Tr.
€4-65). He did not mention inquiring about others of the WINS staff.

s

=

response to the Commission's payola inquiry of December 2, 1959, Mr. McCaw

150. Other Payola Investigations by WINS in 1555. In the WIS
stated in pars: ]

] MINS has maintained contimnmously strict controls ]
to enable the station to ascertain the possible
existence at WINS of the practices described in
paragraph one of the inquiry. i i # As an example
of the application of these ccntrols @13 handling
of the Granger-Joachim incident is recited/.

Based upon the licensee's experience in applying
these controls and based an investigations made by
station WINS, as desaribed below, we have found no
evidence that any matbter was broadcast by WINS /in
violation of Sestion 317 of the Act/. In support
of the foregoing statement the information set out
below is presented:

1. WINS management on November 18, 1959

held a meeting of program persomnel at
which it was explained to the announcers,
masie likrarians, program director and
other personnel concerned that the station
mst know of any instance where 'payola'
practices exist or are proposed. = All
personnel were asked then to state whether
they lmew of any such activities, and no
such activities were reparted. Each person
was then asked individually whether he kmew
of such activities, and none were reparted.
Key dise jockeys were specifically questioned,
and no information was obtained as to the

{ aexistence of sunh_zractices.” : [



os to whether such a meetine 772 ccov s on that dste nhas been eliminated
based upon statements made by the porsons interviewed and reference to
the meeting in a nmemorandum daind Noverber 19, 1959, for Noverber 18,
1959, Ifrom Anderson to feCav and in a record of McCaw's schedule of
appointrents or meetings ter thot doy. In this connection it was also
verified, from a review of VWING files, that licCaw did depart for Seattle
on November 20, 195%; that GCormsn, LelMieux, and Anderson had msde an
investization of Leed's pavola involvezents on November 23, 1959 (the
londey Tollowing cCaw's Zeocriure con the pdraceding Fridays, and that
scCaw was kept advised by several phone calls.

152. el lLeeds Pevzistions. Cn November 20, 1959, Mr. Leeds
made certain representations to .ir. FeCaw concerning his activities
relating to payments receivec by him from record companies. In Gotham's
reply to the Commission's Decerver 2, 1959 letter, the following is
stated with respect to this matiler:

9., Mel Leeds, Zormer program director of WINS, stated
that he had received consulting fees for advisory
services from four record mamufacturers. The manage-
ment of WIi: asked that he furnish evidence of the
actuel serformance of such services, of the agree-
ment pursuant to wnich such services were rendered,
and a list of perscons to whom he had rendered such
services. !r. lLeeds advised that he would furnish
such data, which as yet has not been received.
However, he was ill for a considerable period of
time and has subsequently resigned. His atterney
assures us thzt Mr. Leeds can amply substantiate the
fact that s=rvices were performed for the compensation
received which he stated was quite nominal. He further
ststed that the record companies involved have stated
under oath that substantial and adequate services were
performed by Mr. Leeds.

153. In its Response . filed August 7, 1961, Gotham states, in
substance, that " , , ., on November 20, 1959, Mel Leeds came to see the
president of the licensee as the latter was preparing to leave for
seattle, Washington. During the discussion of general station matters,
Leeds became veryemotional and actually broke down in tears. Leeds indicated
that he might have done something which, in the light of the various payola
investigations, might look very bad and which he regretted. Leeds stated
that he had received money as consulting fees for advisory services from
four record memifacturers but denied that such fees were paid to influence
his decisions as WINS program director. Leeds at this meeting was upset
and depressed. He stated that his life was over and that his whole world
had been shattered. Leeds maintained that he had never done anything with
any intent to harm the station." Gotham adds that, "In view of Leeds'
excellent employment record at the station and his contention that he had
performed services for the ocutside compensation he receive which in no way
influenced his decisions as Program Director of Statlon WINS, Leeds was
afforded the opportwiity to furnish evidence of the actual performance of

such services, of any agreement pursuant to which such services were rendered,
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employees by the record companics and distributors. A substantial number
of these groups have answered an inquiry and stated that they gave no such
compensation to WINS employees. Many firms have not answered the inquiry,
however. %/

158. The following information will serve to give the Commission

some background information concerning this letter. Sydney Baron Interview.
On April 25, 1961 two of the Commission's investigators interviewed Sydney
Baron, head of a public relations firm. This firm has many large national
accounts and handles public relstions for the New York State Democratic
Committee. Baron made all of his files concerning WINS immediately avail-
able. Baron stated that he had no special connections with the District
Attorney's office which would have been helpful to WINS in the matter of
the District Attorney's payola investigation. Baron had known and had been
. on friendly terms with Lee Gorman for over a year, each having a business

interest in the Anheuser Busch account. Baron's firm was hired by WINS to
improve the WINS image, including public relations affected by the D.A.
payola Investigation, at $2,000 a month for a period of 12 months. Baron
had suggested and dictated the December l, 1959 letter sent by WINS to
600 record companies. Several meétings of Baron's staff with Anderson and .
Gorman occurred getting the picture of WINS' present activities and aspirations.
WINS, according to one of Baron's assistants, Herb Lanzet, wanted to put
on lots of public service, but also retain all their commerercials. A memo-
randun dated January 11, 1960, was found in the Baron files which in part
reads:

"There remain some ideas for overcoming the negative
elements in the present WINS corporate image, These include:

Going through the motions of a sale of the station
by McCaw to McCaw, involving a complete reorganization of
the corporation, its personnel, etec. This would give us
the proper news peg on

¥/ This letter of inquiry was mailed at the suggestion of public
.relations counsel, and replies were received from approximately &0 - 65
companies of the 600. One distributor which is charged in the indictment
with paying Granger $100 per month for a year answered. the question in
the n'llﬁ“ v
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service announcements so 23 %o insuwre renewal of the station!s
license. UYhen Loeds was cucicloned o June 8, 1961, as to
whether he had tzken any .iztion Tilss with him tvhen he resigned
from WINS he replisd:

Mo, I took cnlv semes information regarding oro-
gramming vhich was wy personzl vroperty. This
maverial dealt with prozremnming ideas and promotion.
Any memos addressed to and received by me while
employed at WINS from McCaw or Hap Anderson 1

took with me and same 2re ncw in the hands of my
personal attorney in New York City (John Gluskin,
100 William Street, Wew York, Ne Y., Phone Digby
L-43L0). There may te information in these memo-
randums relative to payola and McCaw.™

Barcn's Allegation

160. During the afternoon session of the June 1, 1961
conference at WINS! offices, Stanley Sporkin, McCaw's attormey,
stated that he had interviewed Sydney Baron at noon that day in
the presence of Anderson and Gorman. Baron 18 alleged to have
said (page 339 of transcript) that when interviewed by the Com-
mission's investigators he was ". . . instructed at that time not
to talk to anybody from WINS about anything. . « that he is a
government witness, and that if MeCaw wanted to find out anything
about anything else, that we would have to subpoena Mr. Baron,"
Both Anderson end Gorman confirmed Sporkin's statement.

Denial of Baron Allegatiun

161. The Commission's two investigators, who had inter-
viewed Baron, were present when Sporkin made the above statement
and denied giving such instruction to Baron, When Baron was
interviewed he wanted to refresh his recollection by discussing
the matter with Gorman., Baron was told that it was preferable
to get his version first; that there was nothing to stop him
from disoussing the matter with anyone, and that he would be
contacted later to ses if there were any corrections he desired
to make. After Baron related his associations with WINS, he
stated he would contact Gorman in the next few days. Baron was
telephoned on April 27th and his secoretary stated that Baron had
met with Gorman at 3:30 that afternoon and left the message that
his statements during the interview were substentielly correct.

A letter dated May L, 1961 from Baron has been received restating
part of his April ES’th comments but making no reference to any
WINS employee leaving the station taking files with him nor any

reference to having contacted Gorman or to Sporkin's visit to his

office on May 1, 1961. |

162. WINS January 16, 1960 letter to present and past émpla:.rees.

In its reply to the Commission's December 2, I§55 Tetter Grﬁ%am also stated:

. . . S

-
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165. An obvious purpose in concealing the true date of the letter
would be to obviate an impression that the response might have been prepared
hurriedly without a "complete and thorough investigation.!" The exchange of
memoranda does indicate that little thought was given to the response by

management until the deadline was at hand.

166, Subsequently, it was determinel by the investigators thats
said letter was sent but not on Jamuary 16th. The affidavit form was not
mimeographed until February 1, 1960. The form was distributed late on
that day or early on the next to station personnel and was mailed with
the letter dated January 16, 1960 to former employees and to employees
who were on vacation. The Union had objections due to the inclusion of
an independent contractor clause, and most of the programming staff would
not sign the first affidavit. On February 4, 1960, the Union advised

that objections to the affidavit would be cleared if th -

dent contractor clause was deleted, This was done and : 23123 ’
affidavit form was prépared and distributed on February L, 1960,

and some of programming personnel executed the revised affidavit

on Fotruary 5, 1960. FNcCaw was in Vashington st the time pro-

paring his paycla response and received information from New York

by phone. At the recent conferences in New York on May 1 and 2

1961, MoCaw and other WINS personnel explained the delay in dis. .
tribution of the affidavit by the fact the affidavit form had | ’
been submitted to the Union for advance approval, and attempts !
were made to obtain a statement from the Uhion as to the date of
submission., We were to receive a ocopy of the Thion's statement.,

No such statement has been furnished us and it is assumed that .

no such statement was made by the Union. An affidavit erecuted

by McCaw on May 12, 1961, indicates that a long form affidavit
(different than either of the forms distributed) was submitted to

. ‘the Union in early December, 1959. This statement is supported
e ::.'Lﬂy on the b&fi’ of WIN3 records showing phone calls by MoCaw
& Unlon executive dur December, T
as to the validity of th:ngstabm'b. . h uc-nnidu_rabla -m <

w—— o —
- Ll LX P —

167. In fact, the letter dated January 16, 1960, and the
affidavit form were not distributed to current employees until February
1 and 2 (the affidavit form was not prepared until February 1) and were
" mailed to past employees on February 2, 1960 (see preceding paragraph 165)
and eight (rather than two) current employees had not executed their
affidavits by February 5, 1960 (See preceding paragraph). As to the
erroneous date, lapse of time and faulty memory cannot be an excuse for
McCaw's misstatement, since his affidavit of February 5, 1960, was
executed only four days after the form of the employees'! affidavit was
prepared and at a time when McCaw was busily engaged in preparing his
response to the Commission's inquiry. It should be mentioned that Andy
Haley has stated that it may have been the fault of his office for not
‘definitely ascertaining when the letter dated Jamuary 16 was mailed

before permitting the statement to appear in McCaw's affidavit. Consideration
statement that he handled Union matters and that
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and although records examined indicate telephone calls to AFTRA on the
dates mentioned by Mr. McCaw, there is considerable doubt that a proposed
affidavit was submitted to the Union for approval in December, 1959, for
the following reasons: (1) Anderson (General Manager) stated that, he,
not MeCaw, handled Union negotiations and that he did not get into nego-
tiations with the Union on a payola affidavit until after February 1, 1960
(Tr. of May conference, pp. 296,297, 674,675, 683, 689, 690, 693); (2)
Anderson stated that ordinarily a document prepared for submission to
¢mployees would not be cleared in advance with the Union, but would be
released, leaving it to Union to object as was done on February 1, 1960
(Tr. for May 2, 1961, pp. 690,691); (3) the contract between WINS and
AFTRA expired on February 15, 1960, and McCaw's calls to AFTRA could

have related to arrangements for negotiations for a new contract, or
berhaps to a call from AFTRA to Hap Anderson on December 8, 1959, regarding
more charity tickets for a memorial dance, Anderson hav told the AFTRA
caller that he "would have to check this one through"; (4) during the May
conference attempts were made by McCaw and Anderson to get a statement
from AFTRA, which kept "pretty detailed files" (Tr. p. 697), as to the
date when a proposed employee affidavit was first submitted (Tr. pp.
220,221, 366, Lk, 521,522, 6,0, 657, 697); no statement from AFTRA has
been submitted; and (5) various memoranda, in WINS files indicate that

no decision as to whether an affidavit should be requested from employees
was made by December 10, 1959. See Anderson's Daily Report for
December 1, 1959, indicating that the public relations counsel had
suggested the obtaining of a payola affidavit from employees, but that

the suggestion should be held "in abeyance until a decision was made

at the proper time"; Anderson's Daily Report for December L, 1959,

stating that the public relations counsel felt that in light of the FCC
questionnaire it was imperative that WINS have its employees sign an
affidavit, and that public relations counsel was told that this would

have it wait until JEM arrived on Monday (December 7, 1959); Anderson's
Daily Report for December 10, 1959, stating that public relations

counsel had called from Miami asking if we had decided on the affidavit

as yet, and that, after Anderson and Gorman had talked.to public relations
counsel, McCaw also talked to him and a tentative date was set after his
return from Miami; Gorman's Daily Report for December 1, 1959, indicating
on that date he had lunch with McCaw and public relations counsel. -By late

Decenber the Commission extended the time for reply to this part of its letter.

171. WINS S% Statement Ganca%g the Investigatinn. Finally,
in describing its payola Investigation, states re the

~ December 2, 1959 letter of the Commission:

» "In sum, station WINS has consistently forbidden the acceptance
of 'payola! in connection with the station's broadcasts. The
station has investigated several unfair and false rumors as to
the existence of the forbidden practices among personnel at WINS,
and the station has determined that such rumors had no basis in
fact. WINS's programs are not surreptitiously influenced by
outside sources. The station staff has cooperated in enabling
WINS to make a complete and thorough investigation. WINS has
endeavored to be extremely careful not to harm any innocent
individuals and to wait until we have all facts before making
any decision which might affect a person's career, reputation



deﬁartment; and on July 8, 1959 he resigned. It appears from the infor-
mation filed by the New York District Attorney against Mr. Crancer that

he is charged with 26 counts of soliciting and accepting payocla from ten
record companies commencing April 25, 1958 through July 7, 1959, in
amounts ranging from $50 to $2,300, the total being $9,650.00; from the
wording of the information, it appears likely that Mr. Granger received

at least one check each month during the period covered in the information.

176, In its reply to the Commission's December 2, 1959 letter, the
licensee had this to say about Ixr. Granger:

"8. According to press accounts published on December 23, 1959,

a former employee of station WINS, Ronald Granger, has stated that
record manufacturers gave him sums of money at various times. IMr.
Granger was music librarian for WINS until the summer of 1959.

In July and August of 1959 Mr. Granger was reported to have been
given a sum of money by a record manufacturer. This came to the
attention of Station WINS, and the station transferred him from
the music librarian's position to another position in the news
department of WINS, pending investigation of the incident. Mr.
Granger resigned a few days after being transferred, and station
WINS has not employed him since August of 1959. Mr. Granger

was asked t prepare and sign an affidavit in the form attached.
He has not yet done so."s/

In its August 7, 1961 Response, Gotham asserts that prior to May 1959 it
had no knowledge which would indicate that IMr. Granger had a financial
arrangement with record companies or record distributors.

176. (c) uel Leeds. Mr. Leeds was hired as program director of
WINS in August 1957 and resigned on January 26, 1960. It appears from the
information filed the New York District Attorney against Mr. Leeds that
he 1s charged with 4O counts of soliciting and accepting payola from five
record companies commencing April 22, 1958 through November 3, 1959, in
amounts ranging from $75 to $1,000, the total being $9,675.00; at least
one payment each month was received during this period, "except for the
months * of July, 1958 and January, 1959.

177. In its reply to the Commission's December 2, 1959 letter,
Gotham states:

"9. Mel Leeds, former program director of WINS, stated that he
had recelved consulting fees for advisory services from four
record manufacturers. The management of WINS asked that he

i

#* am's account o 8 matter 1s error with respect ta the dates,
e have previously discussed the OGranger-Joachim incident which commenced
with the May 19, 1959 letter from Mr. Joachim to Mr. McCaw and terminated

with the resignation of Mr. Granger on July 8, 1959.

T TR e S S ——




180.. The Commission's letter also states that "payments made to
the licensee's employees by the record manufacturers and/or distributors
were known or should have been known, to the licensee and constituted
payment or other consideration, directly or indirectly to the licensee
for the purpose of having certain recorded material broadcast by Station
WINS and for other purposes.," With respect to this assertion the licensee
states as follows:

"Licensee emphatically denies that it knew or should have
known that its employees were accepting payola. This charge is
completely unsubstanitated by the facts on the basis of what now
appears in the extensive record that has been developed during
many months of rigorous investigation. After these many months
of investigation, there remain but three cases of individuals
purported to be involved with payola at Station WINS., ‘These
revolve around the activities of Ronald Granger, Mel leeds and
Alan Freed. As has been established above, the licensee acted
with diligence with respect to Granger and Leeds when facts first
came to its attention suggesting payola activities. Evidence as
to Freed was not developed until after he had left the station's
employ in 1958,

"The licensee made a full and proper disclosure as to Leeds
and Granger in its response to the Commission's December 2, 1959
payola inquiry. No disclosure as to Freed was appropriate because
his connection with the station ended long prior to the time
period covered by the inquiry.

"By any reasonable standard, the assertion that the licensee
condoned payola is refuted by the results of the Commission's own
investigation. Surely, if the licensee condoned payola, there would
have been more evidence of its existence at Station WINS than three
isolated cases. If the licensee condoned payola then certainly the
climate existing at Station WINS would have been considerably
different from that which led to the Granger and Leeds resignations.

"Iicensee's actions with respect to payola practices demon-
strate that it acted diligently in teking corrective action to
eliminate psyola problems when they arose and to prevent possible
recwrrences. The facts which have been developed through this
long investigation lead clearly to this conclusion.us®

181, Gotham, in its"Swmation®, states:



"Since the acquisition of the station 1n 1954 by the licensee,
WINS has been brought from mocdincrity to the position of one of the leading
stations in the United States. The zchievement has been the direct result
of the efforts of an ownership and staff which have been responsive to the
needs and aspirations of the community the station serves.

"The Commission must nave already spent thousands of dollars in
connection with this investigation. There are a vast number of exhibits
already on file and nearly a thousand pages of testimomy have been tran-
scribed of the questioning by the Commission's staff of the lccensees's
officers md employees. In addition to the transcribed proceedings there
were many preliminary conferences.

"In the timely speech of the Commission's Chairman on May 9, 1961,
it was said:

"I think it would bte foolish and wasteful for us to continue any
worn-out wrangle over the problems of payola, rigged quiz shows,
and other mistakes of the past. There are laws on the books
which we will enforce. But there is no chip on my shoulder. We
live together in perilous, uncertain times; we face together
staggering problems; and we must not waste much time now by
re-hashing the cliches of past controversy. To quarrel over the
past is to lost the future.”

A long and costly hearing on the WINS renewal application would not contribute
in any material way to the information which has already been so completely
and carefully gathered and which is now before the Commission. Such a hearing
cannot be deemed in the pubice interest when it can only be a forum for
-"rehashing the cliches of past controversy."

182. Caveat re: WINS Files. It should be mentioned that there are
many files at WINS. McGaw's secretary, Miss Alfred, has three L-drawer file
cabinets in her office. The sales, programming, accounting, and news depart=-
ments have their own files. In addition, a vault and two storerooms in the
basement of the WINS premises were sighted. As an indication that McCaw
is a "string-saver," it is pointed out that the basement files include

program logs and newscasts dating back to his acquisition of WINS in 1954.
"~ Such files.as are kept at other McCaw stations and at his Seattle home have
not been examined., MeCaw has stated that he has made available from his
Seattle files anything which might be considered to have any connection wit
payola. It must be stated that McCaw offered to make any of his files
available for examination to the Commission investigators.

1B)E It was pointed out to McCaw during the April-May conference
" that, from the statements he had made, it appeared that some part of his

files may not have been avallable for our examination, namely, file
material fywenished the District Attorney's office or Haley's office and
which materdal had not been receipted for, records made of, nor copies

e
i
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) 187. As for Leeds and Freed, they are both facing trials for
payola (at which knowledge by McCaw would be a defense), and are now
employed by Keating. Since the trial of Peter Tripp (at which it was
revealed that record companies were not going to support a defense
that disc jockeys were paid for serving as consultants), both Leeds and
Freed have shown a stronger inclination to reveal information as to
McCaw's knowledge of payola. If Peter Tripp should be given a jail
sentence (his sentencing is schedule for October 15, 1961), this incli-
nation will be stronger. At present they are apparently controlled by
opposing forces: a desire to avoid a trial on payola, a dislike of
McCaw and an appreciation of the employment offered by Keating on the
one side, and on the other, a desire to return to New York and a belief
that they would be put on an industry blacklist if they implicated McCaw.

188. On the other hand, statements by present and past
employees are not above suspicion. The staff has received the
impression that officials and present and past employees have been
less than candid in their statements, and that 1t appeared that
stories have been made up well in advance, Further illustrative of the
basis for this jmpression is an exchange of correspondence between
McCaw and JeMimix, Sales Manager for WINS, in November, 1959. In a
memorandum dated November 25, 1959, McCaw stated:



LeMieux has spparently kept his promise, for he has’ given a statel
ment touching in part upon a meeting of November 23, 1959, which

|".';‘¢;

& - i

"Thank you so much for your note of 11/25. I
feel that you do appreciate, as we have dis-

cussed many times before, my eagerness to hide
nothing and generate integrity among everyone.

O T S

As of this morning I have corpletely forgotten
all that has gone before, and will never mention
to anyone what has transpired. My only concern
is to further dedicate myself to your service,
and to continue to help build WINS as the top
radio station in the world."

#* 1+ ¥ # +

led to the McOaw criticism, as follows:

"During the month of November we had
numerous management meetings. I do not
recall any special meeting on November 23rd.
I may have been in Chicago on this date. If
I had been present, I have no speocific recol-
lection of the subjects dlscussed,"

LO0. In view of the considerations outlined in the
preceding paragraphs, every effort has been made to obtain cor-
roboration of the various statements and allegations, preferably

by documentary evidence. The staff has not always been ruguanml

in this endeavor.

= v -
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known record companies and individuals who were officers ar

' employees of the record companies; (b) the obtaining from a
record company by Leeds of the hi-fi set for WINS which was
Placed in Fearnhead's office; (c) the fact that Leeds could
obtain gratis from a record company the hi-fi or phonograph

for McCaw; (d) the circumstances concerning the handling of
Leeds' request for a raise in 1958; (e) McCaw's knowledge of
the manner in which lLeeds was living; (f) the allegation that
Granger had been pzld in 1959 by a record mamufacturing company
for the plugging of its records.

(6) That the Gothem investigation of payola commencing
probably in September, 1959 was not well considered and was
not carried out in the mamer in which the Commlission had a
right to expect; that the investigation Gorman and Anderson
was a superficial one; that the December L, 1960 WINS letter
of inguiry to record companies was not followed up; and that
the obtaining of affidavits from past and present employees
concerning payola payments was not well conceived.

191 . However, it appears that, upon the facts divulged in the
inquiry, the following ultimate conclusions could aot be proved:

(1) There being no way to determine the frequency of
play of any specific record or records dumring the period prior
to 1960, it cannot be concluded that the receipt of payola by
any employee effected the frequency of play of particular
records, labels or artists.

(2) That Gotham or McCaw in the ultimate dispositon of
the employment of Freed, Leeds and Granger acted in an un—
responsible manner, but, to the comtrary, it appears that
zair actions were reascnable under the particular circumstances

each case, '- :

(3) That with respect to psyola, Gotham or McCaw's
actions involved wilfulness, misrepresentation (except as is
set forth hereinafter) or serious neglect of their cduties
as a licensee of the Commission.

192 . Inconsistencdes, miara%senhuun an'dn/nr lack of candors
Upon the basis ’ o propo ons sppear
provable: i =1

(1) That there are many inconsistencies in the testimony
aw and the witnesses for Gotham, as in
the handling of the Granger-Joachim matter, the dates of its
of Hap Anderson with respect to his

contacts with recard compandes and the information he received,
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195. I am of the view that the dereliction of Gotham and NcCaw

-An handling pegyola is best characterized as dem cnstrating that conditions
existed at WINS and were lknown to Gotham and McCaw which would have alerted
2 prudent licensee to the probability of the existence of payola at the

tations and that such prudent licensee would have taken affirmative steps
Lo ascertain the actual situation and to assure that the licensee's control
over the reccrds played and the station's programming. That Gotham and
McCaw did not in either respect act as the Commission would expect of a
prudent licensee. . However, while not prudent in these matters, it cannot
be sald that the picture presented is one of gross neglect on the part of
Gotham and McCaw, nor that their actions approached thst degree of neglect.
I am 2lso of the view thet wilfull misrepresentation cannot be made ocut of
the facts developed in the investigation with respect to Gotham and McCaw,
but that nn two instances McCaw was very carefles in his statements and
characterization of what Gotham had done and that in these instances
McCaw's behavior is close to lack of candor.

196. By reason of the foregoing, I am further of the view that the
Commission would not deny a remewal after hearing and therefore does not
recommend a hearing on the renewal spplication. The licensee has introduced
corrective measures which appear to make it unlikely that the problems will
recur. It would be consistent with prior Commission action to grant the
renewal on a short term license.

157. Recormendation: Accordingly, grant of the renewal application
for cne (1) year and the adoption of an appropriste letter to the licensee

is recamendad,
Edward J, Eénﬁn
Chief, Renewal Branch
EJB:cg/r&t:B
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