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September 6, 1961

M=, Ben F., Waple

Acting Secretary

Fed=eral Communications Commission
Washington 25, D. C,

| Dear Mr. Waple:

Gotham Broadcasting Corporation, licensee of
otation WINS, New York, New York, replies herein to the
Commission's letter of August 22, 1961 (Exhibit ""A' here-
to) sent to the licensee for the purpose of supplementing the
Commission's letter to the licensee dated July 6, 1961, and
in reply to the licensee's Response of August 4, 1961,

The Commission in its letter of August 22, 1961
clarifies certain of the allegations contained in its letter of
July 6, 1961, which had not previously been stated with par-
ticularity. This letter is in reply to the new information
contained in the Commission's supplemental letter, rather
than a restatement of ground previously covered. Where

appropriate, in order to avoid repetition, references are

made herein to the licensee's Response of August 4, 1961,
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The Commission'’s letter gtates that:

'"With respect to the statement that 'the licensee
attempted to induce Alan Freed to arrange with record
manufacturers and/or distributors whereby the latter
would pay the licensee directly for the broadcasting
of records, ' the information in the Commission's files
is in substance, that Mr, Alan Freed, while an employee
of the station, was called by Mr, Fearnhead into Mr. Fearn-
head's office at Station WINS and, in the presence of
Mr. McCaw, Mr. Fearnhead said, 'Come on Alan, we know
you are getting paid. Alan is there any way to go to the
record distributors and manufacturers and make a deal
with them, whereby they can pay the radio station for
getting their records played, ' or words to that effect; and
that Mr, Freed replied, 'The record companies are not
that big an operation and there would not be that much
money involved, ' or words to that effect. "

."_--_FFF‘-

The information set forth in the Commission's letter 1s to
the effect that there were three parties involved in the supposed
conversation; namely, Mr, Alan Freed, Mr. Jock Fearnhead,
then general manager of Station WINS, and Mr, J. Elroy McCaw,

president of the licensee., We now have sworn statements or

affidavits as to statements, of all three of the persons who sup-

posedly participated in the alleged conversation. All confirm

that Mr. McCaw was never present at any such meeting.
Attached to this letter as Exhibit '""B'' is the affidavit of

Mr. McCaw which atfirms that he was not present at any such

alleged conversation between Freed and Fearnhead. That

Mr., McCaw was not present is further confirmed by an affidavit

",_.ll;'



of Mr. Jock Fearnhead (Exhibit '""C'" hereto) which we
understand has been filed with the Commission. The
pertinent language of the affidavit dated August 31, 1961

i8 as follows:

"With reference to the statement by Mr. Alan
Freed contained in paragraph 2 of the above
mentioned letter, I absolutely deny that at any
time either in the presence of Mr. McCaw

or alone with Mr, Freed that I ever referred
to the fact that I knew Mr. Freed was getting
paid by record companies or even referring

to that fact in any way whatsoever. In order
to be sure and cover the statements made in
said paragraph completely, I deny that I ever
made the statement in quotes attributed to me
by Alan Freed and I deny that I ever said any-
thing like that at any time to Mr. Freed or to
anyone else; and I further deny that Mr. Freed
made the reply also quoted in said second para-
graph or anything like it in my presence or to
my knowledge. I further deny that there was
any such meeting as that referred to between
Mr. McCaw, Mr, Freed and myself.

"In this connection and to make my statement
complete on the subject of payola, which is im-

plied in this paragraph, I want to state that at

no time did I ever tolerate payola as a practice
at WINS, "

The third person who, according to the Commaission's letter,
was present while the questioned conversation was supposed to
have taken place, also stated in the presence of witnesses that
Mr., McCaw was not present. On July 18, 1961 at a meeting held
in New York, N. Y. with Alan Freed in the presence of Mr. Morris

J. Levy, his former manager, Mr. J. Elroy McCaw, Mr. Bernard
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Tannenbaum (Mr, McCaw's local counsel) and Alan Frood'e
present wife, Freed stated that Mr, McCaw was not present
during any such conversation. A detailed account of what was
said by Alan Freed and what took place at the July 18, 1961
meeting is contained in the affidavits of Mr. Morris Levy and
Mr. Bernard Tannenbaum. (The originals of these affidavits

appear as Exhibits 11 and 12 to the August 4, 1961 Response

of Gotham Broadcasting to the July 6, 1961 letter to the Com-

mission) (See also licensee's Response of August 4, 1961 at
pp: 22"'27-)

With respect to the asserted meeting between Freed, Fearn-
head and McCaw, Mr. Tannenbaum!'s affidavit contains the

following:

"Freed said that he felt he caused an injustice
to Mr, McCaw by an erroneous or misleading state-
ment given by him to the FCC, This related to an
alleged conversation in early 1958 with Jock Fearn-
head, who was then General Manager of Station WINS,
Freed said that his aforesaid statement alleged that
Mr, Fearnhead stated to Freed something to the
effect that 'we know you have been taking payola so
how about letting us have some of it.'

"Freed said that while the statement may have
been made by Fearnhead, it had been made in a light
and joking manner, but that the statement he gave to
the FCC failed to disclose the joking aspect of this
conversation,

"EF'reed also stated that the conversation with
Fearnhead referred to the possibility of getting some
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of the record companies to advertise directly on
WINS, which fact he thinks was not disclosed in
his statement to the Commission. Mr., Freed said
that his former wife, Jackie Freed, was the only
other person present while this conversation took
place and specifically stated that Mr, McCaw was
not present. ' (Emphasis supplied. )

L W

Mr. Levy's affidavit concerning the same meeting with
Freed states as follows concerning Freed's discuss:ion of the

alleged Fresd-Fearnhead-McCaw conference:

"Mr. McCaw asked Mr. Freed whether he
(Mr. McCaw) had ever been present at such a
meeting. Mr. Freed said that Mr. McCaw had not
been present at such a meeting and again stated that
during the entire period of his dealings with the radio
station he had met with Mr. McCaw only a few times, "'

On the basis of the Fearnhead, McCaw, Levy and Tannenbaum
affidavits, it has been clearly established that Mr. McCaw was
not present during the alleged conversation between Fearnhead
and Freed which gave rise to the Commission's statement that
'the licensee attempted to induce Alan Freed to arrange with
record manufacturers and/or distributors whereby the latter
would pay the licensee directly for the broadcast:ng of records,
All those who the Commassion suggeats were present during such
a conversation state that Mr, McCaw was not present during «ny
such conversation. Two of the three origirally alleged to be
present (Messdrs. Fearrhead and McCaw) kave categor:cally

dsnied unde: oath that th» meeting took place. The.third Mr. Freed,
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has stated in the presence of witnesses that, i1n any event,

the supposed remarks of Mr. Fearnhead were not made in a
serious vein nor taken seriously. (See Exhibits 11, 11A and

12 to the licensee's Response of August 4, 1961 and accompany-

ing text. )

A charge could hardly be refuted more conclusively,

11

: The Commission's letter states:

'"With reference to the statement that 'the licensee
attempted to induce Mel Leeds to arrange for partici-
pation in the profits of record companies for the mutuzal
benefit of Leeds and the licensee, ! the basis for the
statement 1s the fifth paragraph of the WINS inter-office
correspondence dated November 2, 1959 from Hap
Anderson to Mel Leeds. "

This assertion was exhaustively treated in our Response to
the Commission's letter of July 6, 1961. Although the precise

basis of the Commission's statement was not known at the time

m
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we prepared our Response to the Commission's July 6, 1961 letter,
we observed that '""The only conceivable basis for this charge is
derived from a licensee intra-office memorandum dated Novem-
ber 2, 1959 from Harold E, Anderson to Mel Leeds" (p. 27).

The Commission has now confirmed our assumption that the
November 2, 1959 intra-office memorandum is the entire basis

for the statement.
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The pertinent language of the November 2, 1959 intra-
office memorandum of Harold Anderson is as follows: '"Record
Companies — Elroy would like to have you set up ways and means
of tieing into Record Company profits. He has suggested that
this be done so that a percentage of the profits would accrue to
you. ”‘

The precise meaning of the November 2, 1959 memorandum
is fully set forth in our August 4, 1961 Response to the Commission's
letter of July 6, 1961. We incorporate here pages 27 through 29 ot
that Response.

The statement in question is at the least inariculate. The
precise language of the questioned statement is not self-explanatory.
It does not with any degree of specificity indicate the idea that is
to be conveyed by the entire statement. In view of the incomplete
nature and imprecise terms of the statement contained in the
November 2, 1959 intra-office memorandum, the best source for
determining what was meant by the language is the person who
made the statement. We must, therefore, determine what
Mr., Anderson, the writer of the statement, intended to convey
in the fifth paragraph of that memorandum,

We have already set out in detail statements made by

Mr. Anderson which spell out precisely what he meant in his
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November 2, 1959 memorandum. In our reply to the Commission's
letter of July 6, 1961 we referred to other documents which have
been presented to the Commission previously that clearly set

the November 2, 1959 statement in perspective, Three of these
documents referred to were also written by Harold Anderson 1in
connection with the same subject, Mr. Anderson in a statement

on August 8, 1960 {submitted to the Commission with an affidavit
in January 9, 1961 (Gotham August 4, 1961 Responsé, Exhibit 25))
summed up what he meant by his November 2, 1959 memorandum

notation as follows:

"EFor several months prior to the above date, we had
held many discussions regarding the possibility of
Payola being present in radio stations in general and
Radio WINS in particular. To the best of our knowledge
we knew of no existing cases. However, we felt we
should take every precaution to insure against the possi-
bility of its occurrence,

"It was in light of these past discussions that we again
delved into preventative measures in a meeting held
Friday evening October 30, 1959. At that meeting it
was suggested that means be developed for diverting
record company promotional funds into normal adver-
tising channels. Since Mel Leeds, by virtue of s
position as Program Director, knew the promotion
personnel of the record companies, it was cecided
that he would be the logical sales contact man for our
station. As such, he would be paid the regular sal=zs
percentage commission on any promotional budgets
which could be converted into regular radio spot
advertising, "
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In our Response to the Commission's letter of July 6,
1961, we also referred to a similar expression of these same
thoughts by Mr., Anderson which were set forth in writing within
three weeks of the November 2, 1959 memorandum, Thus,
Mr. Anderson in his daily report for November 17, 1959 stated:

'"Record Company Formula

Spoke with JEM regarding a formula and statement

for the purpose of charging record companies a set

amount for the playing of their records and the

plugging of same. "

Mr. Anderson in his daily report for February 9, 1960
also expressed the same thought that his November 2, 1959
memorandum was to obtain Mel Leeds'! ''cooperation ... in
obtaining advertising monies from the record companies. '
Mr. Anderson also reported in this memorandum that this
matter was discussed with Mr, Stone of the New York District
Attorney's office, But in addition to these statements of
Mr. Anderson, which were set out in detail in ou» response to
the Ccmmission'’s letter of July 6, 1961, Mr. Anderson was

titoroughly interrogated on this very subject by the Commissicn's

staff on March 14, 1961 at a confererce held in Washington, Ib. C.

Mr. Anderscn at that conference initiolly referred to this

problem of selling ‘ime o record companies in giving his recollection

of discussions and meetings in ‘~#hich he participated wherein the subject

of payola was discassed at Station WINS, Commencing at page 54 of the

iranscript of the March 14, 1961 Proceedings, Mr. Anderson observed:
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‘The next one [meeting] that I recall, of a meeting of any
importance, wags after the story came out following tae Todd
L torz' Music Jamborece or some sponsored mucic iamboree in
t'lorida waen thecre were a lot of accusations made, and I think
it was on booze, broads, and I forgot what tihe otaer 'is' was,
but therc were three B's on it, and at that time Ilroy ivclaw
brougnt to our attention the fact that in £5:Y, in Los ..ngeles,
which ne owned, taey nad tried to circumvent the possibiliiy
of payola by instituting & payment on the regular rate card as
2 regular advertiser by tne rccord companies, which eventually
didn't work out but it gave us a start on tryinz to tnink of somz=
way in whicix we could divert monevy, if there was tais much
money goiny around, or way shouldn't we have it through legiti-
mate cnannels, accruing to the ownersnip and the station®

"I think the next time we got into the nayola bit, that I
recall, was the 30th of _ctober, which waz a Friday night
just beforc tur., Mmc_aw left for Zeattle in winich he, el L.eeds,
and myself had a discussion on several items and waich was
rollowed up by the memo wnich you have on r’onday, Novem-
ber 2nd.

‘s.nd, again, it was a case of trying to explore the possi-
bility of approaching thc record companizz to buy spots, pluzzing
their label, plugging their stars, and keeping it on a legitimate
basis.

""Naturally, with el being the program director, he
knew the record promoters better than anyonez e¢lse. 70 it was
deemed wisc tnat ne would be the contact man with thase people
and to use thc exact same rate card we used for every other

advertiser, and to be paid on tne same basis of that the sales-
men were for any business whica resulted in this.

'Unfortunately, before we go implementing it evarything
else broke loose and notning was done on it by moail, "

Mr., John fiarrington, Chief of the Commiasion's Complaints and. .
Compliance Division, then commenced to interrogate Mr, Anderson
with respect to the November 2, 1659 Memoranidium. The examination

of Mr, Anderson by Mr, Harrington follows:

/]
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[Harrington] "I will show you a memo, dated November 2,
1959, from you to Mel Leeds and you will notice one paragraph
on the record companies ~-"

[Anderson] "Right. This is the one I was referring to, "

[Harrington] "Yes. V/as the discussion that you have
just given to us in the explanation for that paragraph?”

[Anderson] "VYeg, VYes, it was. The terminology I used,
apparently, was very unwise, but in light of the meetings that
we had had prior to this time I could see no area of misunder-
standing on Mel's part in just recounting item by item what we
had gone over in the meeting the Friday before. "

[Harrington] "Yes. Mel Leeds was at that meeting the
Friday before ¢

[Anderson] "Yes, sir.™

[Harrington] "Had he been in on any of the other dis-
cussions as to selling of time to record companies 7 "

[Anderson] "Yes. In the latter part of August or the first
part of September, when Elroy brought up the recounting of
[({DAY's attempt to sell time, that was related in this payola
story in broadcasting. "

Commencing at page 75, Mr. Hunter and Mr. Harrington of the

Commission’s staff pursued this same line of questioning:

[Hunter] "Now, I would like to go to the meetinzs that you
held prior to November 2d, 1959, of that memoxandum, in
which you, I understood you to say, had discussed how you
coulc¢ channel moneys into ownership by record companies. "

[Anderson] ""That is through advertising, yes, ™

[Buater] "Through advertising. Actually, how many
meetings were there prior to that November 2d memorandum?

[Anderson] "Well, the one full scale meeting was around’
the first of September. Again, following this article of Broad-
casting which outlinegwhat IKIDAY Station was doing 1n LoOS
Angeles. |
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"Prior to that and following that, it was mentioned on

several occasions but not that deeply, such as Elroy asking
me:

'Have you figured out what type of a packaged plan to
set up in selling advertising?’

'Have you figured out whether it would be best to have

the advertising appear before the record of that same company
or complectely independent?’

"I mean, questions such as this, I can't pin point the
datQS- 1

[Hunter] "Can you pin point who else, other than
yourself and Mr. NMcCaw, attended these meetingsi"

[Anderson] "Yes. Lee was there on occasion, as I
recall. Mel, I know, was, There was one meeting whereby
Charles iL.eMieux, who was the then sales manager of the
station, was brought into the discussion from the standpoint
of setting it up in the sales department, "

[Hunter] "Mr. Leeds was there at the same time that
Mr. LeMieux or whatever his name 1s ~--"

[Anderson] "LelMieux.

[Hunter] " -- was also there?™

|[Anderson] '"'Yes. "

[Harrington] "Was that meeting after November 247"

[Anderson] "No. That was prior to November 2d. That
was after a long, full scale meeting ve had around the first
of Ceptember or somewhere in that area.™

[Hunter] "Can you pin point who was at the full scale

meeting? I assumed this involved more people than some of
the other meetings?*

[Anderson] "Yes, and over a long period of time. You
must understand, and I am sure you do, after being out there,
that we are subject to interruption quite frequently, and go
back into session and it is pretty hard to pin point who was
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there at one time and who was there at the other.

"But I do know there involved in this discussion were
Gorman, Leeds, iLeNiieux, and, as a matter of fact, I believe
one of the salesmen, who had within his agencies the motion
picture industry, who are now in the record business, too, like
Columbia, and Twentieth Century Fox, and he was brought in
for his expression and ideas of what kind of budgets would these
pcople have set up.

"Beyond that, I don't recall anyone else, and I don't
know whether they were all there at one time or not, but this was
during the period of two or three days. "

| Bunter] ' Then, this meeting in September and your
November 2d memorandum, this had not been resolved or
finalized in any way as to how this could be done, which was
evidence (sic) also by some written memorandum at the station® "

[Anderson] I am not following you. V' ritten memorandum?
Let me answer the first part of this. Ve had set up a packaged
plan through the sales department, whereby they would be
able to use the end rate of the packaged plan on this strictly
run of schedule basis and not tied in with a particular record
of the company by big advertising.

""In other words, to be treated strictly as an account

who is buying time on the station as any other account would
be,

[Bunter] * Did you discuss that a little more as to

actually how many spots, how much time, how much money
would be realized?

"Just what did the plan consist of: "

[Anderson] '"V/ell, the plan that was felt would be the
most ideal plan .would be the ten plan which is $594 ten spots,

to be specific, per week, on a run of schedule basis.
"That means all time classifications,

"The Sales Department did not get involed 1n buying 1t
because they did not have the contacts. This was not an

agency call, but it was strictly to the distributor of the manu-
facturer himself. |
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'"Mel was the one who was supposed to follow
through on it and did not. "

The discussion of this subject continued to page 81 of the transcript.
At this same conference of March 14, 1961, Mr. McCaw
also was questioned extensively with respect to this subject
(see transcript of March 14, 1961 meeting, pp. 119-129).
Against the background of the documents submitted in our
response to the Commission's July 6, 1961 letter, and in view
of the extensive questioning by the Commission's staff of
Mr. Anderson and Mr. McCaw on this subject, we believe that
any unfavorable inferences which might be drawn from the WINS
intra-office memorandum of November 2, 1959, standing alone,

have been conclusively dispelled.

111
The Commission'!s letter states that:

'"Referring to the statement that 'officers of the licensee
solicited and accepted gifts of substantial value from

record companies, ' the information in the Commission's
files reflects, in substance, that in August or September,
1959 Mr. McCaw asked Mr. Leeds what connections be

had to get Mr., McCaw a Hi-Fi set for his office and re-
quested Mr. Leeds to get one; that Mr. Leeds obtained a
console set from Columbia Records and it was installed

by the record company in Mr. McCaw's office at the station;
that after the 'payola'’ investigation started, late in November
1959, Mr. McCaw asked Mr. Leeds to get a bill for the set
from Columbia Records and stated to Mr. Leeds, 'Well, 1
wanted to pay for it, but just wanted to find out if you had
connections,’' or words to that effect; that this was the only
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time Mr. McCaw asked about the bill; and that the

bill for the set was presented to Mr. McCaw in
December 1959, The information further reflects,

in substance, that Mr, Leeds obtained a Hi-F1i set

from Capital [sic] Records in 1958 which was accepted
by Mr. Fearnhead for his office knowing that the set
had not been paid for. And the information further
reflects, in substance, that in late 1958 or early 1959
Mr, Fearnhead was in the process of buying a refigera-
tor for use in his home; that Mr. Leeds told Mr. Fearn-
head that he (Leeds) could get a refrigerator for

Mr. Fearnhead from RCA for nothing; that RCA sent
the refrigerator to Mr. Fearnhead's home; and that
Mr. Fearnhead knew that the refrigerator was obtained
frormn RCA for his personal use without cost. "'

The statement that "officers of the licensee solicited and
accepted gifts of substantial value from record companies'’ centers
around three specific items of personal property. The first involves
a console received from Columbia Record Distributors Inc., the
second 2 Hi-Fi set from Capitol Records, and the third a refrigerator
from RCA, With respect to each of these items it will be shown
that there is no substance to the contention that officers of the
licensee solicited and accepted gifts thereof. Although the Com-
mission has not charged that the alleged gifts were solicited and
accepted to influence programming, or that programming was in
fact influenced, the licensee nevertheless welcomes the opportunity
to discuss these matters in detail to dispel the slightest question

concerning them. Each of the items set forth in the Commission's

statement on this point will be discussed separately.

/¢
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A, Record Player

The circumstances surrounding the purchase of a record
console from Columbia Record Distributors Inc. by the licensee
follow.

In the early part of November, 1959, as a part of the
investigation instituted by Mr. McCaw into possible payola practices
at Station WINS, Mr, McCaw decided to review the WINS "pick hit
of the week' records for the prior 12 months., Mr. McCaw
requested Mr, Leeds, the program director of Station WINS at
the time, to bring these records to him and to obtain a record
player so that Mr. McCaw would be able to listen to*thern in his
office. From the time Mr. Leeds was requested to obtain the
record player it was always Mr, McCaw's intent that the record
player obtained would be paid for by the licensee. This is demon-
strated by the circumstances surrounding the purchase, billing
and payment for the record player. Columbia Records has con-
firmed that its files establish that an order for purchase of the
record player was made on November 12, 1959, and not in August
or September as the information in the Commission's files evidently
indicates. The record player was delivered to Station WINS on the
following day, November 13, 1959. The vendor billed for the

record player on December 4, 1959 and payment was duly made by

Gotham Broadcasting Corporation (Exhibits D and E).

/7
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The implication that Mr, McCaw asked Mr. Leeds
to get a bill for the record player in late November, 1959, 3¢
a belated afterthough_t in light of the payola investigation 1s as

inaccurate as the information that the record player was

requested by Mr. McCaw in August or September 1959, Mr, McCaw
left for Seattle, Washington on November 20, 1959 (7 days after
delivery of the player) and did not return to New York until
December 7, 1959 (see Exhibit "F'"'), three days after Station
WINS had been billed for the record player by Columbia Record
Distributors Inc.

In order to give any credence to the information relied upon
by the Commission, the assertedly belated decision of Mr., McCaw to
have the station billed for the Columbia record player necessarily
would have had to be made prior to November 20, 1959, since
after that date Mr, McCaw was in Seattle, Washington and did
not return to New York until after the billing had occurred. From
the documentary evidence, which conclusively establishes the
dates on which the record pl_a.yer was ordered, delivered and
billed, and Mr. McCaw's absence from New York City at the
time he was supposed to have communicated the alleged belated
decision and until after the billing occurred, it is clear that the
charge that Mr, McCaw ''solicited and accepted'! this record

player as a gift is obviously without foundation. Nevertheless, to

27
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remove any remaining question, the attached affidavit ot

Mr. McCaw sets forth the facts as they occurred. (See

Exhibit ""B''. )
B. Hi-Fi1 Set
The circumstances surrounding the recept of a record

player in 1958 by Mr. Jock Fearnhead from Capitol Records are
set forth in the August 31, 1961 affidavit of Mr. Fearnhead
referred to earlier in this response. Mr., Fearnhead states that
a '"hi-fi1 set was delivered to my office at WINS 1n ... November
1958. " He further states, however, that he could be wrong as
to the exact date that the set was received. 7The next statement
of Mr, Fearnhead on this point is crucial. He states:

""This set was delivered without any authorization

from myself and without any knowledge at that time.

Upon questioning Mr, Leeds as to the origin of the

Hi-Fi set, he told me that he had obtained it from

Capitol Records and that it was a gift to the radio
station,

Not only does Mr. Fearnhead's affidavit establish that

Mr. Leeds was the person who obtained the Hi-Fi set, but this

fact is acknowledged in the Commission's letter of August 22, 1961,

It 1s therefore established that no officer of the licensee ''solicited
and accepted'' the Hi-I1i set,

It should be noted that in November 1958, when Fearnhead

indicates the set was delivered to Station WINS, Mr. McCaw,

v
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shortly before, had been released from the hospital, and was in
Seattle, Washington, recuperating from very serious injuries
received in an automobile accident, which occurred in the latter
part of September, 1958, As a result of the injuries received
from this accident, Mr. McCaw was not able to return to his
New York office until after the first week of December, 1958.

1t should also be noted that the Hi-F1 set served no function at

the station. karly in 1959, long before any investigation of payola
practices had commenced, the unwanted Hi-Fi set was given by

the licensee to the 1nvalid sister of a secretarial employee of

Station WINS.

C. Refrigerator

Mr, Fearnhead's affidavit (Exhibit '"C'' ) details the circum-
stances surrounding the receipt by him of a refrigerator. Mr, Fearn-

head in his affidavit on this point states:

""Further referring to the fourth paragraph of the
aforesaid letter, I wish to clarify exactly what happened
with reference to the refrigerator that in late 1958 in,

I believe, the month of October while Mr. and Mrs, Leeds
were visiting my home in Mamaroneck, we were com-
paring notes on the furnishing of our homes; that in the
course of the conversation I mentioned that among other
things, we were buying a refrigerator; that Mr. and
Mrs. lL.eeds said that they had a refrigerator on order
from RCA but that they no longer needed it; that they
had long admired one of our Oriental rugs, and Leeds
said to me that if I would give him the rug, he would
give me the refrigerator in trade. Nothing was said by



~20-

Mr. Leeds about his getting the refrigerator for

nothing and I assumed at that time and always have
assumed that he had bought the refrigerator, but no
longer had any use for it himself. The trade was made
... 1 gave him the rug and he gave me the refrigerator.
T'he rug, incidentally, being a Nichols Oriental rug,

was valued by us at between $400 and $500, and I believe
this was about the same evaluation as placed on the
refrigerator. I certainly would not have given Mr, Leeds
a rug of this value if I hadn't believed I was receiving in
return a refrigerator which had cost him approximately
the same amount. I further categorically deny that I
knew that the refrigerator was obtained from RCA for
my use without cost, and it was definitely my under-
standing that Leeds either had bought the refrigerator

or had it on order and had no further use for it.

'"Also I have been informed recently by Mr, Leeds!'
present employer, Mr, Keating, that when Leeds was
conironted with the fact that I have stated above regard-
ing the exchange of the rug for the refrigerator,

Mr. Leeds admitted to Mr, Keating that this was the

truth and said that he had forgotten all about the rug
incident when he made his affidavit, "

On the basis of Mr. Fearnhead's affidavit, no charge of an
officer of the licensee soliciting and accepting a gift from a
record company can be estab lished, In the first place, no gift
of any kind was involved because Mr. Fearnhead paid full con-
sideration for the refrigerator. In addition, Mr. Fearnhead
denies under oath any knowledge that the refrigerator was obtained
by Mr. lLeeds from RCA without cost. Indeed, Mr. Fearnhead
states that it was his definite understanding that ""Leeds either had

bought the refrigerator or had it on order and had no further use

for it, M
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The licensee is not in a position to state with certainty
what the motives or precise conduct of Mr. Leeds or RCA may
have been in this matter, It does appear, however, that the
transaction reflects no discredit on Mr. Fearnhead and certainly

reflects no discredit upon the licensee which was wholly unaware

of the matter.

CONCLUSION

Gotham Broadcasting Corporation has fully and pains-

takingly responded to each of the questions raised in the Com-

tigation to ascertain the full facts concerning the new matters

raised by the Commission for the first time. The staff of the

Commission has received the complete cooperation of the licensee

precedent in scope and depth, involving exhaustive examination of
€very rumor or whisper of a possible payola practice over a 7
year period. The results are that isolated instances of possible
payola have been developed but there is not a shred of credible

evidence that the licensee participated in, knew of, or condoned

22
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payola activities, and it has shown that the licensee has been

diligent in its efforts to prevent payola. No sound basis exists

for ordering a hearing to explore further into these thoroughly

investigated matters, all of which relate to activities of an

increasingly remote past.

For the foregoing reasons, and those stated in the licensee's

Response of August 4, 1961, and in previous submissions, the

application for renewal of license for 3tation WINS should be

granted.

September 6, 1961

Respectfully submitted,
GOTHAM BROADCASTING CORPORATION

By Haley, Wollenberg & Bader

[s/ Andrew G. Haley

_H-_"_-_—_—‘——m'-__———-—_——————--—-___.__._______

Andrew G, Haley

[s/ J. Roger Wollenberg

-'__-'-‘——_'_—-———_-——-_——_——-_—_-—-—-m____

J. Roger Wollenberg
[s] Stanley Sporkin

Stanley Sporkin

Its Attorneys

1735 De Sales Street, N.W.

Washington 6, D, C,

S



AFFIDAVIT

CITY OF WASHINGTON ; .
DISTRICT OF COLUMBIA )

Jo ELROY McCAW, being first duly sworn, deposes

and says:
That he is the president of the Gotham Broadcasting

Corporation, New York, New York;

That he knows the contents of the foregoing document;

and

That the factual matters therein stated are true to the

best of his knowledge, information and belief.

Aoy

7. Elroy/ McCaw

-4
Subscribed and sworn to before me this ¥ day of 44744)

1961,

St L. HA

Notary Public A

My commission expires: 7e&. RS 1966,



APFIDAVIT

CITY CF WASHINGTCGN )
S8

DISTXRICT OF COLUMBIA )

J. BLROY NcTA"/, being first duly sworn, deposes
and savs:

That he is the president of the Gotham Broadcasting
Corpo:ration, New York, New York;

That he knows the contents of the foregoing document;
and

That the factual matters therein stated are true to

the best of his knowledge, information and belief.

/s] J. Elroy McCaw
J. Elroy McCaw

Subscribed and sworn to before me this

6th day of September 1961,

[Seal] /s/ Ethna V/hite
Notary Public, D. C.

My commission expires: Feb. 28, 1966.
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EXHIBIT A

e Rl SOMMUNICATIONT. CCMMITZICON
Vi ASEINGTCN 25, D. C.

Address All Communications

August 22, 196i to the Secretary

Gotham Broadcasting Corporation
Htation V. IN..

Fadio Tircle 7

Central “ark V.est

New York 23, New York

Gentlemen:

This letter is for the purpose of supplementing the Com-
mission's letter dated July 6, 1961 addressed to you relating to tae
Commission's inquiry into the activities, practices and cperation of
Station WINS. This also acknowledges receipt of your letters of
August 7 and 8, 1961, transmitting to the Commission your "Response”
and "Exhibits'" supplemental thereto, respectively, to the Commis-
sion's July 6, 1961 letter. In your response, you state that certain
statements or assertions in the Commission's July 6, 1961 letter are
new and had not been raised in the conferences held by the Commis-
sion's staff with the licensee; and that your answer to these asser-
tions must be speculative because you do not know the basis for the
assertions. This letter is to apprise you of the substance of the
information in the Commission's possession relating to said assecrtions,

V. ith respect to the statement that "the licensee attempted
to induce Alan Freed to arrange with record manufacturers and/or
distributors whereby the latter would pay the licensee directly for
the broadcasting of records, " the information in the Commission's
filesis in substance, that Mr, Alan Freed, while 2n employee of the
station, was called by Mr. Fearnhead into Mr. Fearnhead's office at
Station WINS and, in the presence of Mr. McTaw, Mr., Fearnhead said,
#"Come on Alan, we know you are getting paid. Alan 1s there any way
to go to the record distributors and manufacturers and make a deal
with them, wherebv they can pay the radio station for getting their
records played, " or words to that effact; and that Mr. Freed replied,

"The record companies are not that tig an operaiion and there would not

be that muck money invclved, " or words to that eifect.

With reference to the statement that "the licensees attempted
to induce Mel Leeds to arrange for participation inr the profits of
record companies for the mutual benefit of Leeds and the liczusee, "



the basis for the statement is thefifth paragraph of the WIND inter-

office correspondence dated November 2, 1959 from Hap Anderson to
Mel Leeds.

Referring to the statement that "officers of the licensee

solicited and accepted gifts of substantial value from record com-
panies, " the information in the Commission's files reflects, in sub-

stance, that in August or September, 1959 Mr, McCaw asked Mr.
Leeds what connections he had to get Mr. McCaw a Hi~Fi set for his
office and requested Mr, Leeds to get one; that Mr. Leeds obtained a
console set from Colunbia Records and it was installed by the record
company in Mr., McCaw's office at the station; that after the "payola"
investigation started, late in November 1959, Mr. McCaw asked Mr.
Leeds to get a bill for the set from Columbia Records and stated to
Mr, Leeds, "Well, I wanted to pay for it, but just wanted to find out
if you had coanections, " or words to that effect; that this was the only
time Mr, McCaw asked about the bill; and that the bill for the set was
presented to Mr. McCaw in December 1959, The information further
reflects, in substance, that Mr. Leeds obtained a Hi-Fi set from
Capital Records in 1958 which was accepted by Mr. Fearnhead for his
office knowing that the set had not been paid for, And the information
further reflects, in substance, that in late 1958 or early 1959 Mr.
Fearnhead was in the process of buying a refrigerator for use in his
home; that Mr. Leeds told Mr. Fearnhead that he (Leeds) could get

a refrigerator for Mr, Fearnhead from RCA for nothing; that RCA
sent the refrigerator to Mr, Fearnhead's home; and that Mr. Fearnhead
knew that the refrigerator was obtained from RCA for his personal use
without cost,

Any reply you may wish to make should be filed in tr1p11cate
within 15 days from the date of this notice,

Very truly yours,
[s/ Ben F. Waple

Ben F. VWaple
Acting Secretary

cc -~ Haley, V/ollenberg & Bader
J. Elroy McCaw (At Seattle)




R

BEXHIBIT Y5

AFFIDAVIT

CITY OF WASHINGTON )

SS
DISTRICT OF COLUMBIA )

With regard to the alleged conversation between
My, Fearnhead and Mr., Freed as recited in the Federal
Communications Commission's letter of August 22, 1961,
I categorically affirm that I was not present during any such
incident nor was any such alleged conversation ever reported
tosme prior.to July 1961, at which time Mr. Alan Freed
acknowledged to me in the presence of others that I had not
been present during any such incident.

11

During the early part of November, 1959, I heard
rumors that there may have been '"‘payola'’’ at Station WINS in
connection with the ""Pick Hit of the Week,'" These rumors
came to our attention as a result of an investigation instigated
by me at Station WINS in order to determine whether any of the

employees of Gotham Broadcasting Corporation might be in-

volved in accepting payola.
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I requested Mel Leeds to get me a recording of
each pick hit of the week for the preceding 52 weeks and
to put a record player in my office in order that I might
have a chance to check the recordings that had been selected.

A day or two later a record player was delivered and
installed in my office, When I saw it, I asked Mr. Leeds
how much it cost, His response was to the effect that he
did not think that Gotham Broadcasting Corporation would be
charged for it. [ instructed him immediately to arrange to

determine the price and to have proper billing made. Il.eeds
checked the price and reported back to me that the matter had

been taken care of,

The following is an approximate chronology of the per-
tinent facts:
November 12, 1959 -~ The record player was ordered,

November 13, 1959 -- The record player was delivered.

Within a day or two thereafter the price was deter-

mined and billing was ordered,

November 20, 1959 -- The WINS investigation cul-

minated in the admission to me by Leeds that he
had accepted money from record companies. On

that same day I left New York for Seattle, where

I remained until December 7, 1959,
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December 4, 1959 -- Actual billing was made by
Columbia Record Distributors Inc. for the
purchase price of the player.

The sole purpose of ordering the player was for use

in connection with the payola investigation being conducted

by Gotham Broadcasting Corporation.

[s/ J. ELROY McCAW

J, ELROY McCAW

subscribed and sworn to before me

this  6th day of September , 1961,

/s/ Ethna White
Notary Public, D, C.

My commission expires Feb. 28, 1966.




EXRIBLT YO

City of Honolulu
~tate of Hawaii .

4. G. rearnhead, being fircst duly sworn, deposes and
csays:

That I am . G. Fearnhead of 6053 Summer “treect,

donolulu, Hawaii; that I am one of the owners and °resi-
dent of iiadio ttation K£-1CI in Zonolulu; that I am the

., G, Fearnhead referred to in The Federal Communi-
cations CJommissions letter from /ashington, O, C.
dated fugust 22, 1961, addressed to Gotham Broad-
casting Corporation, New York City, New York, and

that I am the person who was formerly general manager
of ladio ZTtation W INC in New York City; that I am making
this affidavit of my own volition and also at the request
of iilroy McCaw, who brought this communication to my
notice 1n order to clarify certain matters stated in that
letter referring to myself at the time I was general
manager of {adio ctation Y: INC and for a short period

of time thereafter.

v/ith reference to the statement by Mr. Alan Freed
contained in paragraph 2 of the above mentioned letter,

I absolutely deny that at any time either in the presence
of Mir. lMicCaw or alone with Mr, Freed that I ever
referred to the fact that I knew lvir., Freed was getting
paid by record companies or even referring to that
fact in any way whatsoever, In order to be sure and
cover the statements made in said paragraph com~
pletely, I deny that I ever made the statement in quotes
attributed to me by Alan Freed and I deny that I ever
said anything like that at any time to ur. Freed or to
anyone else; and I further deny that Mr, Freed made
the reply also quoted in said second paragraph or any-
thing like it m my presence or to my knowledge., I
further de ny that there was any such meeting as that
reﬁanr"'f d to between Mr. Mc;;-fa;w, Mr, Freed anci“
myself, '

‘In this connection and to make my statement complete
on the subject of payola, which is implied in this
paragraph, I want to state that at no time did I ever



tolerate payola as a practice at “JINZ. "/ith reference
to the fourth paragraph of said letter and the alleged
statements by Nir. Leeds regarding a 1i-Fi set 1n my
office, it is true that a i{ii-Fi set was delivered to my
office at VVINS in, I believe, November of 1958, but 1
could be wrong as to this exact date., This set was
delivered without any authorization from myself and
without any knowledge at that time. Upon questioning
Ilnr. Lieeds as to the origin of the Hi-Fi set, he told
me that he had obtained it from Capitol Records and
that it was a gift to the radio station.

‘I'urther referring to the fourth paragraph of the afore-
said letter, I wish to clarify exactly what happened
with reference to the refrigerator that in late 1958

in, I believe, the month of October while r. and Mrs.
weeds were visiting my home in the Mamaroneck, we
were comparing notes on the furnishing of our homes;
that in the course of the conversation I mentioned that
among other things, we were buying a refrigerator;
that Mir. and Mrs. Leeds said that they had a refriger-
ator on order from 3CA but that they no longer needed
it; that they had long admired one of our Criental rugs,
and i.eeds said to me that if I would give him the rug,
he would give me the refrigerator in trade. Nothing
was said by Mr. Leeds about his getting the refriger-
ator for nothing and I assumed at that time and always
have assumed that he had bought the refrigerator, but
no longer had any use for it himself, The trade was
made. ..l gave him the rug and he gave me the re-
frigerator. The rug, incidentally, being a Nichols
Criental rug, was valued by us at between 3400 and
$500, and I believe this was about the same evaluation
as placed on the refrigerator. I certainly would not
have given Mr. l.eeds a rug of this value if I hadn't
believed I was receilving in return a refrigerator

which had cost him approximately the same amount,

I further categorically deny that I knew that the re-
frigerator was obtained from HKT4 for my use with-

out cost, and it was definitely my understanding that
Leeds either had bought the . refrigerator or had it

on order and had no further use for it.

dGE



d

N

6LJJ" |

1

~3-

Also I have been informed recently by kir. ueceds'
present employer, Nr. leating, that when Leeds was
confronted with the fact that I have stated above re-
garding the exchange of the rug for the refrigerator,
vir. Leeds admitted to Mr., Reating that this was the
truth and said that he had forgotten all about the rug
incident when he made his affidavit,

Dated this 31st day of
August, 1961

/s/ . G. Fearnhead

SIGNE D

Individual

ITATE OF oA TAll, )

. , o SS:
City and County of Honolulu. }

On this 31 day of August, A. D, 1961, before me personally
appeared ---H. G. Fearnhead--- to me known to be the person

described in and who executed the foregoing instrument and ack-
nowledged that he executed the same as his free act and deed.

[s/ Vern V. Gilligan
[SEAL] Notary Public, First Judicial Circuit
Ftate of Hawaii
Notary Public, First Judicial Circuit
Ctate of Hawai

My Commission Expires Aug. 6, 1963



-—

HIBIT "D"

[z
b

CCLUMBIA RECORDOG
£ Division of Columbia Broadcasting JSystem, Inc,

799 Seventh Avenue, New York 19, New York . Circle 5-7300

Harvey L. 3chein
General Attorney

September 5, 1961

Gotham Broadcasting Corp.
oeven entral Park West
New York, N. Y.

Gentlemen:

At your request, I have looked into the background of ocur having
sent a phonograph to Mir. Mel Leeds at Station VVINOS 1n Nelw York,

On or about November 12, 1959, Mr., Leeds requested that we
send a phonograph to the station; and on or about November 13,
1659, the phonograph was transported to him at ¥VIN5, I am told
that thereafter Mr. Leeds requested that we bill him for this
phonograph, and we did so on or about December 4, 1959, This
bill was paid sometime in March of 1960.

I hope this information serves your purposes,
Very truly yours,
[s/ Harvey L. Schein

HLS:mhs
cc: Ralph Colin, &sq.
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