REW TORK CITY CRIMINAL COURT
HEW YURK COUNTY

---------------‘--uﬁz

THE FEOPLE OF THE STATE OF NUEW YORK :
“Againg te

ALAK FRIED,

Defendant., :
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On May 6, 1960, the Fourth Grand Jury of the County ¢f Hew |
York for the Februery 1960 Term, directed the District Attorney
file an infornation charging the defendant, a well-known
.I e-jockey" with vielations of Section 439 of the “enal Law.

On kay 10, 1960, the District Attorney filed an information
ging the defondent with twenty-five violstlons of '
Section 439 of the Penal Law,

The information alleges that the defendant ss an agent and
loyee of American Hroadcasting Company, & division of .
ican Broadeasting-Faramount Theatres, Ine, which owns and
[ tes radio station WABC, and without the knowledge and

__Gopsent of his smployer, requested and accepted gifts and
S




gratuities frow various phonograph manufacturers and distri-
tors, pursuant to agreements and understandings that the
fendant would act in & particular sanner in relstiocnm to
exployer's business. The defendant is slleged to have
ived & toval of $20,650. within the two-year statutory
ied. The defen‘ant was arraigned on May 19, 1960, and
plecded not guilty on Septesber 19, 1960.

The People will demenstrate that Jection 439 applies to
the defendunt because, as o matter of law, he was an employee

of the American Erosdcasting Ccmpany, the owner and operator
ef]lndln Station WABC,

The Peuple also expect to prove on the trial all the
elements of the crime of commerciasl bribery, namely:

(1) The defendant accepted and received gifts and
;r*tuttinll

(2) The gifts were paid under agreements and underetand-
ings that the defendsnt would act in & perticular sanner with
rn*p.ct to hies employer's business;

(3) The Defendant's conduct related to the business of
nis employer;

(4) The defendsnt scted without the knowledge and
consent of his eamployer.




The major proof to be offered by the People will be
ized herein to clarify che issues reised st the trial.
The evidence will include the following:

(4) &

i The Pecple expeect to prove that within the two year
statute of limitstion, the defendant received $20,650. from
a number of phonograph record memufscturers and distributors

14 follows:

Lecord ¥irm Lrom=Tg ~sotal Amouny
Action Records, Ine. $=2-59 wo 11/6/59 $ 2,000,
Alpha Distributing Co. 7-14-59 to 10/2/59 1 ,500.
Su?wrlﬂr Records Sales 8/11/56 vo 11/4/59 8,900.

Go., Ine.
United Artiste Records, 6-30-58 to 7/30/58 2,250,
Cosnat Distributing Corp, 9-29-58 to 11/7/59 4,000,
Codnat Distribug Jorp. 7
oanas Distribusing Gevp /2/59 —2a000,

TOT‘L i...nll'!‘illm.sj’o.
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(li Agresments and Understendings.

The witnesses frow the record firms will testify %o the
emente and understandings that the deflendant was to play

nograph records on the air for which he received paymsits.
The agreewsnts varied. In sowe ceses, the defendant received
a |monthly fee for playing & aspucified number of records each
night on the program which he ccnducted; in other instances,
he received a flst sum in order to expose as many records
a8 possible for the record firme, and in one case he
received & lunp-sum payment for playing a so-called "Pick of
Week" record each night of the program for at least one

(¢) Defendaut's Status 59 en Gsploves.

Executives of Utation WALDC will describe the program on
which the defendant appeured, known as "The Alan Freed Show,"
s defsndant played recerds popularly known as "Rock and Hell"
sie for four hours each night from 7 P.M. until 11 7. A,,
and.y through Saturday. Inassuch as the defendant was an
pert in this field he was suppeosed to choose the best
"Hock and Roll" records, witiin the lindts of good taste,
which were being produced by all the record firms., Under
terme of the varicus contracts which the defendant had
the Station, he was also obligated vo read couwercials,




o _'_'"u

___-r—— -

n#un. weather and sports, and spot and tinme announcements
nAd leede inte wnd lewds out of the sern;nﬂn;. |

The defendart's status during the period covared by the
Oriaation wee governed by a series of contracts with the
fusrican froadessting Company, dated lMay 20, 1958, superseded

by ecntract of February 13, 1959, superszeded by contract of
h 26, 1959. The Psople will offer the contrscts and
testizony by radio executives as to the actual conduct of the
Partiss pursuant to the Conirecls, as evidence that ths
defendant was an employee of the Americen Sroadessting Company
net an independent contragtor. |

J:ho most important indicis of an euployer-esployee
relaticnship are the extent and character of supervision snd
ee 1 exercined over the individual by the alleged suployer.
If khis supervision extends beyond the results to be accomplished,
and includes control and dircetion of the meaner of perforcance
and of elements of the work itself, an enployer-enployee
rnllsianath is found to exist. The test as Lo whether an
-piqurbuaplnyni or independeat contrastor relationship has
bl.+ ereated was stated by Judge Pound in Jatter of Hgagh v,
1;111. 238 N.Y, 100, 143 NH.E, 809 (1924).

| "The independent contractor is one who sgrees

to do & especific piece of work for another for

| 8 lump sum or its equivelent who has control
of himself and his hnlptr;i &8 tO ﬂltI} within

:hruasonnblt tive, he shall begin and finish
® Hﬁ!!1_Ll_in_l5l_n-sh.d,-n-nl-—qr—pr.o-durt




of accomplishing it; und who is not subject

to discharge becausze he does the work ss to
mothod and detail 4n one way rather than ancthar.
In the relatiom of employer and ewployee the
exployer has control and diracticn not only of
mwnutoi_nr-mnhutuwmdouih
and mathod of do the work and may discharge
the esployee for disobeying sush control and
dir”‘-iﬂﬂ-'

“his ruls was applied in Zavver of Camgrcs v. Lirs smuse-
2204 App.Riv. 973, 37 M.Y.5.(2d) 204 (Third
nm s 1942), aff'd in part 209 N.Y. 838 (1943), which held
u*n & group of musicians were employees of the hotel and
thester where their orchestra played, rather than of the
laader, In arriving st ite deeision, the Court looked to the
onchestra's contracts with the hotel and thester and noted
the following significant portiens. The agreement with the
hotel provided for fixed hours of employment. The orcheatra
was subjeet to the direction and control of the uanager of
thL hotel, who reserved the right to ceterzine the character

of the music played. Under the other agreement, the theater
hait the sole right to determine the munber of performances

vhlruh should be given. Finally, the managesent "reserved
T itself the right to cancel the agresmont if the leader
or | any member of the band was gullty of econduct which in the
Opl en of the corporation was likely to bring discredit
upén the theatre or the vaudeville profession.” As will be
lhtlpn 4t the trisl, the agreesent between the defendant and

__WABC in the instant case contained substentisily similer



previsions s appeared in these contracts,

| The rule that supervision snd control over the various
aspecte of an individusl's work give rive to sn employere
eaployse relationship wes alse applied in Easter of Dellsventa,
AppeDiv. 863, 24 K.Y.5.(2d) 748 (Third Dept., 1941), which |
d that a muriclan was an smployes of the hotel in which he
forved snd therefore entitled to unexmploynent benefits,

PErties operated was to retain for Statlon WALC sxtensive i
control snd direction of the various sspucts of defenaant's |
snployment. OSupervision extended te the sotusl means Ly

whigh the progrum was broadeast over the air, to the d.rhndllt'l
tmploynent in other aress and to the administrotive details

of his job.

Lll of the broadeasting activities of the delonuant were
to |. under the supervision and direeticn of the station,
(Pare. 1 of all three contracts). The brokdeast schedule was
contrelled by the station. (Para, 2 of &ll thres contructs).
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The station designated the pluce from which the broadcast was
sr originate and had the right to change it at will., (Para. &
ot all three contracts). In sddition, the stetion was to

p

stprly & director, engineers, studio and all technical
|

eilities which the stetlion deemed necessary for brosdoesting
e programs. (Pers. 3 of all three contracte). Station WABC
dthe right to direct the defendant to make certein announce=
nts without additional compensation, ineluding the resding ol
reials, news, weather snd spot reports, time announs
lesds into and cut of the foregoing. (Para. 9 of all
ree contracta). The title of the program was under the
ntrol of WABC, who could change it st any time, and the
le rights utherein resained with the station. (Para. 1 of all
€@ contructs). “he defendant's services in radio were ‘
llzited exchuively to his broudessting on WABC and guest
apjearances on other radio progranms c¢ould not be undertaken ,
without the written consent of the station. (Para. 6 of all
t*ro- sontracts). The gompany denied to the defendant the |
right Lo engage in setivities or sushorige the use of his
or likeness in order to endorse or promote products of |
peting sponsors., (Para. 17 of contract of ilay 20, 1958,
Pﬁrn. 16 of zontract of February 13, 1959, and Para. 17 of
cantract of Marsh 26, 1959). VABC could slso assign the i

def t't contract to subuequent purchasers of the station.
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!-Lrnlr)-li 1959, end rera. 23 of sontract of March 26, 1959).
|

In addivion to the regulation of defendont's porforzances |
in econnection with the defendent's progres itself, the ssation ‘
albo exercised control over him in other aress, a situstion \
inponsistent with the claim that he was an independent
coptrector, ftation WABC had the right to use and license
otlhere o use the nswe, the voige, and likeness of the defend-
ent in eny end all eedie and by any end all wesns for informa=

= |
]

tiye purposes and for the advertising of defandant's program |

and the faet that the program was sponsared by certain firms.

(Fara, 12 of contract of May 20, 1958, Para. 1l of contract |

of Feb. 13, 1959, and Para. 12 of comtruct of March 26, 1959).
YALC hadthe right to discharge the defendunt foswith if he
ruflcd 0 act at all Lises with due regard to public morals

and sonventlons, (Fara. 18 of contreet of hay 20, 1958,

Fara. 17 of contract of February 13, 1959, snd Para, 18 of
contract of Mareh 26, 1959); or if he vicluted any of the
mstorisl terms of the eontracte (Fara. 20 of contract of

May 20, 1958, Para., 19 of countraect of February 13, 1959, and
l'a#n. 21 of contraset of Margh 26, 1959).

|

Under the tarms of the last contract dated March 26, 1959,
station had the right to terminate the gontract at any
tige by giving the dd"mdl'hm at least four wooks notice.
(Para. 5 of contract of h,lrah 26, 1959). Pursuant to this
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i
rovision, notice of tercinstion wes given to the defendant
on lovember 21, 1959.

: The defendant was paid on a weekly basis; the manner
of payment was different from that used by the station to
pr independent contractors., Iis wages amounted to
$23,622.40 in 1958 and £34,925.87 in 1959, The evidence will
lgﬂﬂ that the defendant filed witkhholding exemption employee
cartificates with WABC, and that the station withheld amounts
rﬁau his salary pursuant to the Federal Insurasnce Contribution
Aét. The station also deducted federal and New York State
withholding taxes, and New York State Dissbility payments
from defendant's weekly selary. (Para. 7 of all three
coantracts). The defendant's wages were also subject to
rdrth-r deductions on a pro rata basis for sbsenteeisa, and
the Station had the right to select a replacement of its
own chooeing. (Para. 7 of contracts of February 13, 1959 and
March 26, 1959).

The defendant's contract was subordinate to a
eollective bargaining agreement by the station and the
American Federation of Radio and Televieion irtists. (Para.
16 of contract of May 20,1958; Para. 16 of contract of
Fabruary 13, 1959, and Para. 15 of contract of March 26,
1*59)- Pursuant to this agresment Radio Station WABC was
required to contribute 55 of the gross income of all
I*plﬂ!'.l covered by this contraict inte a pension and
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|
u?ltlri fund mainteined by AFTRA. According to the federal
tax law such & fund can be maintained only for employees.
The pension and welfare fund set up by AFTRA was approved
by the Internal Hevenue Service. The defendant's AToss
sélary from the station was included in the calculations
for the 5% contribution to this fund. In addition, pursuant
t? the collective bargaining agreement between the station
and AFTHA the defendant had the right to strike.

The Station also contributed to the New York

Unemployment Insursnce Fund and the Workmen's Compensation
FPund; the




in esch gase were & percentage of the payrell
wh ineluded the salary of the delcndant.

Thus, there will be clear evidence of the cuntrel whigh
the Station WAHC, the employer, exercised over the Lrosdes:t
of lthe progrem, the defondant's other suployment sctiviules,

adeinistrative details of hia job. Theee arringements
1 elnseification of the defendant su an "enployes" of the

station.

The significance of these arrangersnts, however, is not
merely that they fall within the established legal dogirine
relsting to the employer-cmployee relaticaship. Their
isportance liesalse in the frot that Lhay show Lhe closcness
of the relationship between the defendant and the statlion,
thd reliance it pleced upen rdm, snd the identificstion of
defsndaut with the station in its own view and in the
1ie eye. This is the very uvype of relavionship woich
Sedtion 439 of the Penal Low wes designed to provect. ‘he
poliay of the statute is te prevent individusls, who are
bidnded into the organisetion of en enterprise and in whom
enteryrise must continuously place confidence and urust,
sxploiting their clesensss to the company lor their own

adysntage and to the detriment of che suployer's int.rest.
17| the defendant ¢laims thet he does nou come withiam the
ew of Jestlon 439 of the Penal Law, such a defense would




be inconsistent with the purpose of the ststute, and would
refove the protection it afferda to countless businssses which

-nTl rely on the loyaity of employees.

(o] Y he Iptersst of the Emplover.
|

|
erest.” Thus, in lecple v. Juaobs, 309 W.¥, 315 (1955), |

thT Court of Appeals stated vhat under Section 439 the Oﬁrlﬂyﬂl‘
pust be shown to have accepted the consideration™o influence

The word "business” in Lecticn 439 of the Penal Law hes
hT eunstrusd Lo inciwde the concept of the employer's
o

]

hid actions comcerning a metter affecting his cuploysr's ‘
interest,” The gifts that the smployee regeives must be |
gl and accepted

"with the intention to affect some decision |
by the exployee invelving discretion on lLis

part with respact to his employer's interest....

Ve think that 1t requires proof of payment |

ef zoney to influende sn agent in a wa
inconaistent with his duties towards his

.’Flﬂ .l'.- .
gmi;_ v. Qruff, 261 App.Div. 188 (First Dep't, 19al).

The People will offer proof to show that the defundent's .
sgrieesents involved diseretion on his part with respect te his |
uqileyur': interect, and were "incorasiztent with his dutles |
to his employar.” |

Yor example, the daiendant's gontract with the station ‘
gave to WAEC "the right to sell the program in commercinl |

[ 1 ship of any type whatsoever." (Para. # of all three l




13,

contraetsl. The dafendant braached this Gontriet and usurped ‘

& Business opportunisy which rightfully belonged te his
emy) h?ﬂ' . |

Another interest of WASBC which wae affected by the

deflondsnt's conduct wae the interest of the station in pre-
pervving the confidence and petrorage of ite listeners. This
interest iz expressed by the defemisnt's covenant te conform

to publiec morals snd to preserve ths roputation of the proe

Eran ond of the station, (Pare., 14 of the contraet of Fay 20,
1958; Pars. 17 of the contract of February 13, 1959, snd ‘
Parg. 18 of the ocontraet of March 26, 1959). Oresch of tihis
Ggrpscent war grounds for Prorpt tersination of the envire

Gohtrest, indieating the ilmportence of the provision to the
station,

The defendunt's conduct also nffected WABC's interest in

ining @ good broadessting rerutation in order to aanure
of itn license. The Federsl “oununications Commission

REYy ronew stations licenses evary three yeors, but only if {¢
8 that "she publie intereet, confidence, =nd Ragenaity, |

be served thereby." 47 U.B.0.A. 307, If the F.0.C.
found that the station’a duty to uphold the publie interest

Was breached by allowing the defendant to choose the musie

Played on WAEC on the basis of PAymonts amounting vo 520,650, |
the ¥.0.C. could revoke or refuse to renew the station's
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the station with the F.C.C. and prejudiced any cluim by the
sFﬁtion upon applicastion for renewsl of its license that it
conscientiously broadesst in the publie interest.

(8).

|
| The Peoople will show by testimony of the personnal of

Radic Station WABC that the defendant's empleyers had no
knowledge of the defendant's conduct, and would not have
consented if they had known of his activities.

On Hovember 13, 1959, Radio Jtation WABC requested all
of its employeas, including the defendsnt, to answer a
q&tstionnnirn which required disclesure of (1) scceptence of
gratuities by employees and/or performers in connection with
the promotion of music and music recordings ("payola"™), and
() finsnciesl interests of such persons, which interests may
be directly affected by the broadeast of music. The defendant
rafused to answer the guestionnaire and instead wrote a letter,
dated November 21, 1959, in which he denied having accepted
uédlnclontd considerations for broadeasting. On the samne
day, the American Broadessting Company terminated its
contract with the defencant, pursusnt to Paragraphe 5 and 11
nflth- agreement between the defendant snd the station dated
March 26, 1959, which gave WABC the right to terminate their
contract with the defendant at anytime provided the station
;n?- him four weeks written notice.
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| On December 17, 1959, due te an inquiry by the
Faderal Communications Commissicn directed to WABC and other
ridio stations concerning the receipt of payola by all
l+PlOY.il of the station as of NHovember 1, 1958, WABC again
subsitted a questionndre to the defemdant. He ignored this
questicnnalre.

| The evidence will also show that the station required
the defendant to conform to the requirements of the F.C.C.,
atid that the contract wes subordinated to these requirements.
irarl. 23 of contract of May 30, 1958, Pars. 22 of contruct
Fabruary 13, 1958, and Para, 24 of the contrazct of March 26,
1959). DOne of the rejuirements enforced by she F.0.C, is
epntained in Section 317 of the Federal Communications Aet:
|
"All matter broadeast by any radio station for
which service, money or any other valuable
consideration is direectly or indirvetlg paid,
or promised to or charged or accepted by, the
station so broadeasting, from any person, shall,
&t the tize the same 1s so broadcast, be announced
as Enid for or furnished, &s the case may be, by
such person.” L7 U.5.C.A. 317.
:tt defendant violated this requirement, thereby breaching
& agreemant with WABC teo conform to F.C.C. requirements,
and exposing the stetion to possible charges that it had
lated Section 317 of the F.C.A, WABC could hardly be
ected to consent to activities which jeopardised its
cense, an asset worth in the millions of dollars. Thise
fuet supports the credibility ef the testimony thet the

station had no knowledge of the defendant's conduct, did not

———0rl.tll—%c»4s1—nI4—cnnl4dl=.l—1l—l—htIloh—nt-lxllinn_pnlia:ﬁvﬁ_ﬁ
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The People heve pressnted evidence to show that agcording

to 1

Sta
kis
sat

bhe agreeuente entered into by the defensant with recerd

!‘irr-, he was to act in & particular samner in relstion to

ion WABC's intersst, snd in & manner inconsistent with
duties towards his employer. Yhis mseets the requirements
forth in Paonle v. Jagobs, 309 W.Y, 315 (19:5) and

Zeopls v. Opaff, 261 App.biv. 183 (Firet Dept., 1941).

BLrd

Inhereat in this evidence is proof that the station

ered @8 & result of the defendont's sonduct. However, in

B B

ossgution for commarcisl bribery, the prosesution is not
@d Lo show that the ezployer actually suffered injury,

ats v. Landegicer, 136 Atl, 408 (N.d.5.2., 1924), «ff'd 137

itl

,.|

Law

919 ‘".J. Ry, plu‘ Appn l937); ’:-J.-‘:. m and m'

piurious to the porition of the smpluyer or not." Statev.
Ty m‘ at 4LO%.

in Sachensen v. Jrown & ¢illiemson Jobuceo Corg., 67 N.Y.8,

» JR0 (B.0.0.7.00,1947), a purchasing agent sued

orn for comcissions due under an agresmant., The defendants
4 that the agreement vidated lection 439 of the Psaal

henge was unenforceable. Flainsiff moved to dismiss the




te¢ the pmrchase prige of the Ecods purehased. Justice
*ntag staved that the statuse "i2 not 20 limited in its
5,7 and allowed the defenss of illegulisy to stand,

The rule shat injury to the séxrloyer neaed not bs proved

tules jrohibiting vommereial Uribery are designed to gever

eorrupt influences. &bote ve Londegker, suprea. The same
i aépplies in euits by employers o recover illegnl fees

Lo thelr erployees, or to eveld traneactions induced by
eurpupt infiuences,

"This doetrine is based on Lhe ides of clos
the deor ta teaptation to fraud and keaping tha
s ent's eye single to the righte and welfare
of his principal, rethee than on the idea that
the transaection Hetessarily su injury te or
& freud upon the prineiral " 2 fnodur., fgeney, fscticn

“o3a

Thus, in lLobertsen V. Chapuan, 152 U.8, 673 {1794), the

Suprene Court of the United Jtates ruled thot an dgent, who

CqRiras sn interest ir the Fubject of his agency, rust
kecqunt wo the prineipal for fuld velue and srofites, and helds

FLAaLeY the putasn oiheonses iavose upon the
pleincify o en o ) t he waz in
fact infured and will 0!2; taguire whether the
&gent hes beut unfsithful im the discharge of his
duties. ¥hile the engy econtinues, he must uet,
in the manser of su agenoy, solely with rofarancs
$o the interest of his principal, law will mot
Peruit him, without the knowledge or assent of his
priveipsl, to cegupy a yosition in which ke will be




ig,

Bep also Sapser v, Unined States, 217 U.8. 286, 305-306 (1910).

To the same offect is Donewar Ime. v. Molloy, 257 N.Y. 360
30), where a vendee sued his esployse snd a vendor to
4 bribs paid to the employee by the vender to obtain
ble sovtlewent of prior dispute with the vendee, The

ﬁaIrt of Appesls sffirsed Judgment for the PRintill, rejecting
tie argument chat he had not shown that he had beon injured

the ayrees-act

"Fenal Low, Seation 439, sekes it & sdsdeseanor
to give or regeive noney fer the corrurt infleencing
of a;ﬂnt:i.ﬁuployuaa. or servente. Jt would be g

stronge garriage of justice 1 the corrupti
vendor and the corrupt - nt of the vendee cuu;i

retain the fruite of thelir erime and soy that
baciuse the settlement wak a fadr one, the
vendee zustsined only noainal damiges or no
damagos." ld. ot 365,
This coustruction of “eeticn 439 of the Penal iaw is
@lled by the language of the statute. Jhe section spplies
&n amployee wiho "requezts or secerts” the Mrutuity, and to

erson who "givee, offers or provises" the grovuivy. OGClearly

‘the legisloture, by prosoribing the mere requeat or olfer of

gratuity, cas obviated proof eof acsual demage to the
oyer,
d, lew Tork, K.Y. Koveuber , 1962,

Reaspectfilly subricted,

Joneph Stone
Assistant District Autorney




